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FACT PATTERN

Mrs. Jane Doe, a 43-year-old New Jersey resident, sustained a fracture
in the C5-C6 region of her spinal column. Accordingly, she
underwent spinal fusion surgery. During the course of the surgery,
the orthopedic surgeon utilized orthopedic bone screws in the pedicles
of the spine to secure the fusion.

Orthopedic bone screws, while approved by the FDA for certain uses,
are not approved for use in the pedicles of the spine. Following the
surgery, the bone screw broke, leaving Mrs. Doe paralyzed.

Mrs. Doe filed suit against our client, Bone Screw, Inc., in New Jersey
state court. The case was moved to federal court. Among other
things, Mrs. Doe is claiming:

1. Negligence in the use of the screw in the spine

2. Mislabeling of the medical device

3. Fraud on the FDA

Research the claims set forth above. Search both state and federal

sources to determine if Mrs. Doe’s state claims are preempted by the
relevant federal law.



HOW TO FLESH OUT AN ASSIGNMENT:

JUST ASK

J JURISDICTION
What Materials Should You Look At:
Federal or State?
Court or Administrative Decisions?
Legislative or Regulatory Sources?
Or a combination?

U USEFUL TIPS
Are You Reinventing the Wheel? Ask If There Are:
Internal Briefs or Memos Written Already?
An Expert in the Firm?
Any Recent Articles Seen?

S SCOPE OF RESEARCH
How Deep Should You Delve?
Scour the Universe?
Scratch the Surface?

T TERMS OF ART
What Are The Buzz Words?
The Catch Phrases?
What Do They Mean?

A ACRONYMS
M.D.A.?? F.D.A.?? P.L.A.?7?
W.HA.T.D.O. THE.Y. M.E.AN.??

S SOURCES
What Is The "Bible" For Your Topic?
What Is The "Definitive Work?"

K KEY COST CONSTRAINTS
How Much Can You Bill the Client?
Your Time - Hours Add Up $$$
Lexis/Westlaw Costs $$$
Document Retrieval Services $$$
FedEx $$$ Faxes $$$ Messengers $$$

"JUST ASK"©



CASE LAW
RESEARCH




Sample research issue

-What happens to an engagement
ring when a couple decides to call
off thelr engagement?



Search

\Jw‘g lt.. "new jersey"” broken engagement ring “

Web Shopping News Images Videos More ~ Search tools

About 2,510,000 results (0.36 seconds)

What Happens to the Engagement Ring in a Broken ... - Fa...
family findlaw.com/marriage/what-happens-to-the-engagement-ring-in-a... ~

A broken engagement can be a very painful and confusing experience. ... Though the
receiver may be able to prove that the engagement ring was a gift, the ring ... lowa,
Kansas, New Jersey, New Mexico, New York, and Wisconsin have all ...

Engagement Ring Laws - Marriage - About.com DESCI’I beS rl ng as a
i marriage.about.com» ... » Second Thoughts ~
by Sheri Stritof - in 569 Google+ circles oy ;.
u S{)me states have engagen?enl ring laws that weigh in on this matter. ... of Cond/l‘/ana/ glﬂ..
who broke the engagement, the legal system has differing opiniens on this
issue. Possible ... Minnesota; New Jersey; New Mexico; New York;
Pennsylvania; Wisconsin.

When An Engagement Is Broken, Who Is Entitled To The Ri...
www_newjerseyfamilylawblog.com » Marriage «
by Victor Rotolo
Apr 30, 2013 - But what happens to that ring if the engagement is broken? ...
most states, including New Jersey, classify engagement rings as
conditional gifts ...

South Jersey Divorce Attorney - Who Keeps the Engagemen...

www._sjfamilylawyers.com/2012/02/who-keeps-engagement-ring-in-nj/ ~ C i tes to a Case : A r‘o n OW V-

by Robert Adinolfi
Feb 13, 2012 - Valentine Marriage Proposals in New Jersey — That Diamond May H

Not ... If the engagement is broken, the condition will not be met and the ring ... SI |Ve r, 223 N . \] . Su pe r. 344
The Wedding is Offl Who Gets the Engagement Ring? | The... (Ch . Div. 1987)

g www lombardolawoffices com/__fthe-wedding-is-off-who-gets-t.. ~

jl by Joseph Lombardo

Mar 26, 2013 - Our New Jersey divorce lawyers explain who gets the
engagement ring ... leads to a broken engagement, the wronged party may
be quick to




Digest System
- Reporters: - Headnotes: cases are
- Outline of the law read by editors and
- Divides the law into over  they write brief
400 topics paragraphs which
- Arranged by jurisdiction summarize the legal
- Federal Issues and points of
- State law in the case.
- Regional

- Key numbers:
- Broad topic
- Subtopic



Parts of a case

- Synopsis: summary of
the case (searchable)

- Headnotes
(searchable)

Aronow v. Silwer, 223 N.J Super. 344 (1387)

538 A.2d 851

EeyCite Yellow Flag - MNegative Treatment
Declined to Follow by Cooper v. Smith,  Ohio App. 4Dist,  November
7. 2003

223 N.J.Super. 344
Superior Court of New Jersey, Chancery Divizion,
Burlington County.

Philip ARONOW, Plaintiff,
v.

Elizabeth SILVER, Defendant.
Robert SILVER and Cybil Silver, his wife,
Third-Party Plaintiffs and Intervenors,
w.

Philip ARONOW, Defendant.

121

Decided Nov. 17, 1987.

31
SYNOPSIS

After breakup of engagement, former fiance brought suit
to recover engagement ring, proceeds from stock, and
title m domeing The S ior Court, Burli
Comnty, Chancery Division, Hames, A T5.C., held that: (1)
ring must be retumed to former fiancé, regardless
of fault; (2) former flancé was entitled to scle title In
dominfum upen di of former fiancée’s liability on
mortgage; (3) stocks and proceeds from stocks held jomntly
mn anticipation of marriage were o be retumed to original
donors; and (4) former flancé was not hable to parenis
of former fiancée for monies expended in preparation of
mzlnag- -

S0 ordered.
141
West Headnotes (6)
1] Gifts
¥~ Qualified or Conditional Gifis
191 Gifis
1011 Inter Vives

191k34 Qualified or Conditionsl Gifts

Upon termmation of engagement to mamy,
donor was entitled to refum of engagement
ring, regardless of who caused the breakup;

gift of ring was conditionad upon marriage and
upon nonfulfillment of condition, rmg must be
returned to donor.

15 Casas that cite this headnots

Breach of Marriage Promize

#= Nature, Form, and Right of Action

61 Breach of Marriaze Promise

61k14 MNamwe, Form, and Rizht of Action
Former fianed"s suit for ratum of engapament
ring and other gifts mn anticipation of mamiage
was not barred by statute abolishing right of
action for breach of contract to marry; suit was to
recover conditional gifts, not damages. WIS A
2A-23-1 et seq.

13 Cases that cite this headnote

Gifits

W= Qualified or Conditional Gifts

191 Gifis

1911 Imter Vivos

101k34 Qualified or Conditional Gifts

Former fiancé was entifled to scle title n
condommium, i which couple had planned
to live followmg marriage, after engagement
had been broken, where credible evidence
demonstrated all toward condommi
were made by him provided former flancée
was removed from hiability on condominium's
mortgage; fiancée's ownership a3 tenant m
common was a conditional gift.

B Cazes that cita this headnote

GCifts

%~ Qualified or Conditional Gifts

101 Gifts

1911 Inter Vivos

101k34 Qualified or Conditional Gifis

Former fiance was entitled to proceeds of stock
purchased by him in anticipation of mamiage,
which was mistakenly put in flancée's name only,
instead of joint ownership, and seld by her after
engagement was broken

3 Cases that cife this headnote




Finding Cases: The Digest Approach

- Method 1: Descriptive Word Search

- What are your terms?
- Are there related terms?

- Method 2: Table of Contents

- Method 3: Known Key Number Search
- Gifts K34



Method 1: Descriptive Word Index

Nothing under

- Engagement ring
- Marriage
- Ring

Mat # 40035054

WEST’S
NEW JERSEY
DIGEST 2d

Volume 25

DESCRIPTIVE - WORD INDEX
DR — G

ﬁwnrsrcﬂoup

—_—

15 H I D 24543

B References are to Digest Topics and Key Numbers

GIFTS—Cant'd GIFTS—Cont'd

- HUSEAND and wife—Cont'd

5 HATURE,

Wi to huzshand, Hus & W o= 49.501-5) Gifts inter vivoe, Gifts &= 1

(ILLEGALITY, NEGOTIABLE instruments,

i Gafts inter vivos, Gifts &= 89 Gifts inter vives, Gifts &= 31

| INDUCEMENT, ) NOTARIAL arta,

;. Deeoit and misrepresentsti Giifts inter vives, Gifts &= 25

. Larceny, Lare &= 18(2) OPERATION and effect,

+ INETRUCTIONS, : Gifts catasa mortis, Gifts = 77

 Difts causa martis, Gifts &= 84 Gifts inter vivos, Gifts &= 42-41
{ifta inter vivos, Gifts <= 51 PAROL gift of lasd,

| INTENT, ' Gifts inter vivos, Gifts €= 25

- Gifts eansa morts, Gifts <= 60 PARTIES

| Gins inter vives, Gifts = 15 Gifls ez mortis, Gilfts &= 58
INTERFERENCE with gifta, Torts &= 11 Gifts inter vivas, Gifls &= 12.14

| INTOXICATING liquors, PERBONAL property,

* Childron and minors, Gifts inter vivas, Gifls &= 9
Bue:!-holbw-dmrdlhmnh‘lu. PLEADING.

[ wﬂm"ajm Gifts eausa mortis, Gifts &= 78
S i . Gifls inter vivos, Gifts € 45
Lig == 215 POSSESSION, delivery,

h:llmlntuq Gifts inter vivos, Gifls &= 17-23

&= 236(10) POWERS and duties,
| Dffenses, Int Lig %= 156-163 Gifts inber vivos, Gifts &= 6
. egulation, Int Lig <= 119 PRESUMPTIONS,
JURY Cifta eansa mortis, Gifts o= 8]
| Gils causa mortls, Gifts € 83 Gifts inter vivos, Gifts &= 47
| GEfls inter vivos, Gifts €= 50 PROFERTY,
i \ Gifts cousa mortis, Gifts %= 58
 Indu deceit, and misrepr Gifta inter vivos, Gifts € 7-10
i Lare &= 14(2) PUBLIC nets, :
SLEGACY, Gifts inter vivos, Gifts & 26
., Gita loter vivos, Gifts &= 27 QUALIFIED or conditionsl gifis,
| NENTALLY il Gty emma martis, Gifts €= 69

* Disabilities and privileges, Mental H
. G=E

Guardians,
Powers and duties, Mental I &= 216

MIEREPRESENTATIONS,
Gifts inter vives, Gifts &= 317

| Gifs cansn mortis, Gifts &= 72
'MONEY,

* lsiber vivos, waight and sufficency of

MUNICIPAL eorporations,
* Powers and duties,

Gifts to individusls, Mun Corp @ 871

Gifts inter vivos, Gifts &= 34
RATTFICATION,

Gifts inter vivos, Gifts == 40
REQUISITES,

Gifts cansa mortis, Gifts &= 53

Gills inter vivos, Gifts &= 4
RESCISSION,

Gifts caunsa mortis, Gifts &= 74

Gifts inter vivos, Gifts & 41
RETENTION of possession,

Gifts inter vivos, Gifts =23
REVERSIONE,

GIFTS

P

Wt:mmm,m&mq

16



Look In the digest....

10D NJ D 2d—237

GIFTS <=34

For references to other topics, see Descriptive-Word Index

#=30(3). Delivery of certificate or bank
book.

NJ.Super.A.D. 1954. Delivery of a
¢hose in action without assignment is re-
ﬂd as valid, as ts gift, where

is, for instance, in Ee case of a bank
account, the delivery of a pass book.

Foster v. Reiss, 107 A.2d 24, 31

N.J.Super. 496, certification granted
108 A.2d 211, 16 NJ. 221, reversed
112 A2d 553, 18 NJ. 41, 48
A.L.R.2d 1391.

=30(4). it in names of donor and

N.J.Super.A.D. 2002. The creation of
a joint account, with a right of survivor-
ship, in a bank or other financial institu-
tion does not, by itsclf, constitute an inter
vivos gift by the party depositing assets
into the account to the other named party.
Lebitz-Freeman v. Lebitz, 803 A.2d
156, 353 N.J.Super. 432, certifica-
tion granted 812 A2d 1110, 175
N.J. 78, appeal dismissed 845 A.2d

105, 179 N.J. 262.

@30(5)-32. For other cases see earlier
ediriouuwof this digest, the
WESTLAW. o

Library references

CJ.S. Gifts.
=32, Gifts of donor’s note or check.
@=32(1). In general.

NJ.Super.A.D. 1976. A check or
promissory note drawn or executed
donor may not be subject d a

Scherer v. Hyland, 380 A.2d 704, 153
N.J.Super. 521, affirmed 380 A.2d
698, 75 N.J. 127.

©=32(2)-33(1). For other cases see earli-
er

C.J.S. Gifts.
@=33. Forglveness ol‘dd;l of donee.
&33(2). Gift as aﬁ'eclrd by dclivery of
N.J ~Ch. 1955. Even if instru-
ment, which defendant asserted to be evi-
1 This Case was not selected for lic

dence of r by d d of any
dalm agamﬂ de[end.;nl for moncy gwen

nwouldﬁl.l.la-.la.ninwrvivmgifloraglﬁ
causa mortis, in view of fact that the
instrument mdencmg the obligation re-
ined in ds s dy in her safe
deposit box.
Guerin v. Cassidy, 119 A.2d 780, 38
N_J.Su 454

C.J.S. Gifis §§ 37-40, 64.

N.J.Super.A.D. 1990. Engagement
ring is “conditional gift"; condition is
marriage and ring is returnable only if
engagement is broken.

Winer v. Winer, 575 A.2d 518, 241
NJ.Super. 510.

ngagcmt nng w;sl 3:3; l:umml
property subject to equitable distribution;
ring had been conditional gift before mar-
rlage and upon mmage w:}ng uncondi-
ie’s property
and it retained its character as separate
property not subject to equitable distribu-
tion. N.J.S.A. 2A:34-23.1.
Winer v. Winer, 575 A.2d 518, 241
NJ.Super. 510.

N.J.Super.L. 1989. Woman was enti-
tled to receive 12.5 percent of appraised
value of her former fiance’s property, less
12.5 percent of principal reductions on
mortgage and less cost of capital improve-
ments, where woman contributed 12.5
percent of purchase price of property
while she was engaged to her fiance, the
engagement was broken off sometime after
closing and it was intention of partics to
take title to property as tenants in com-
mon and share ownership in proportion to
financial contributions; intention that
woman would have equal ownership upon
marriage represented a gift by fiance con-
ditioned upon marriage. NJ.SA. 46:3-
17.

Asante v. Abban, 568 A.2d 146, 237
S

N.J.Super.Ch. 1987. Upon termi-
nation of engagement to marry, donor was
entitled to return of engagement ring, re-
gud.lcss of who caused the breakup; gift

ring was conditioned upon marriage

r«wmdumm

tion in the National
:..‘n Wsnum

=34 GIFTS
TFor later cases, see same Topic and Key Number in Pocket Part 3
and upon nonfulfillment of condition, ring  erty might not have been sold or, if sold,

100 N J D 2d—238

must be retwrned o donor, not have generated sufficient pro-
Aronow v, Silver, 535 A.2d 851, 223 c::nda to pa ofy aff mortgage did not invali-
NI Super, 344. ha d.ta mﬁu‘g:._ alt.lhmagh it wg{:
girlfriend’s expecta- 3

Former fiancé was entitled to sole title e appoi

; tions. ;
in condominium, in which couple had Jennings v. Cutler, 672 A.2d 1215, 288

lanned to live foll marriage, after 3 TEN
Engug:m:m had been n, where cred- NJ Super )
ible evidencve demonstrated all payments AD. 1985, Mother's gill

toward condominium were made by him, ul'hsr ce to her son could be invali-
provided former fancée was removed dated as improvident gift in light of rela- 2
from liability on condominium's mertgage;  tionship of trust which mother justifiably
fiancée's omership as tenant in common mpas.ed in her sen, inadequate explanation 3
was a conditional gift. conssquences of her act, and lack of
Aronow v. Silver, 538 A 2d 851, 223 depE'rl.dml legal advice. B
N.J.Super. 344, Petruccio v. Petruccio, 501 AZd 553,

. 205 NJ.Super. 577, 3

Former fancé was entitled to pro- -
ceeds of stock purchased by him in antiei- It is mot pecessary that undue infla- 3
pation of marriage, which was mistakenly ence must actually be shown tu_hm-e Treen 3
put in Bancée's name only, instead of joint emr:ii before improvident gift can be 3
ownership, and sold by her afier engage-  avoided. _'
ment wasphrokcu. b Petruceio v. Petruccio, 501 A.2d 593, §
Aronow v. Silver, 538 A2d BS1, 223 205 MN.J, Super. 577.

Nt Super. 344, =37, —— Mistake and misrcpreseits 4
Former fancée was entitled to sole ‘ton. E
ownership of stock which was initially For other cases see earlicr editions of this
owned by her, but transferred to jonl  goes, the Decennial Digests, and WEST-
ownership with her finneé, in anticipation AW, 3
of marriage, after cngagement was broken.
Aronow v. Silver, 538 A2d 851, 223  g=38 — — Fraod, duress, and undue in- 3
M.J Super, 344, uemnce. :

NISuper.Ch. 1964, Ring given N.J. 2008. “Undue influence” & a 3
gift mmrl:r::es to defendant need not be mental, moral, or physical exertion of a
remurned by her after annulment of mar- kind and guality that destroys the free will.

riage. of the testator by preventing that person
Gerard v. Distefano, 202 A2d 220, 84  from [ollewing the dictates of his or her
N.J Super. 396, own mind as it relates to the disposition af
assets, generally by means of a wﬂllnc-

©=35. Validity. inter vives wansker in liew th
Library references In re Estate of Stockdale, 953 Ald

454, 196 NI, 275,

NI, 1967. Whenever it appears that

the relations between the parties to as

Validity, o inter vivos gift are of such character that
in reasonable probability they de oot de
equality

C.I.5. Gifts 88 13, 31,
=36, —— In general.

M. Snptt‘..ﬂ.]] 1996,
mortgage given as gift should be deter-
mined bmdmmzuﬂlm?ﬂ&f m‘&r:"i',lf' with each other on terms of
B et reevetes o contraciual con.  S3use one bas given fiendsinp and Jutl

sideration for the conveyance.
on the donec's side superfor knowl
Jennings v, Cutler, 672 A2d 1215, 288 O 13 o o ceanenc

NI Supec. 333. propossd by him, as well as the de

Fuct that girlfriend who was given gift mhmﬁmcdbydwdnnorlfham

of mortgage might never have received in it, and the dones Eails to see to it
sums secured by mortgage because prop-  the doner thoroughly understands its o

 This Case was d for in the System
thpﬂwumm—ynfd.ld alatares, mmlmmﬁnmw




Method 2: Table of Contents

P P

> 2k Lo G

10D NJD 24227

GIFTS

SURBJECTS INCLUDED
Voluntary transfers of property without consideration, whether executed or
to take effect on the death of the giver
Acceptance and revocation thereof
Nature, requisites, validity, incidents, operation and effect of such transfers
Evidence relating thereto
Rights and liabilities of parties thereto as between themselves and as to
others in general

SUBJECTS EXCLUDED AND COVERED BY OTHER TOPICS
Creditors’ and subsequent ' rights, effect of want of consider-
ation, see FRAUDULENT CONVEYANCES
Deeds of gift, see DEEDS

Particular p fidential relati effect of, see ATTORNEY
AND CLIENT, EXECU'I’ORS AND ADMINISTRATORS, HUSBAND
AND WIFE, PARENT AND CHILD

Taxation of gifts, see INTERNAL REVENUE, TAXATION

For detailed references to other topics, see Descriptive-Word Index

Analysis
L INTER VIVOS, e=1-52.
II. CAUSA MORTIS, $=53-85.

I INTER VIVOS.
¢=]. Nature of gift in general.

2. What law governs.

3. Statutory provisions.

4. Requisites in general.

5. Gifts distinguished from other et
(1). In general.
2). Gift or sale.
(3). Gift or transfer in trust.

6. Power to make gift.

7. Property which may be subject of gift.

7.1. —— In general.
8. —— Real property and interests therein.
9. —— Personal property in general.

100 NID2d—229

L INTER VIVOS.—Continued.
85, Forgiveness of debt of donee.
(1). In general.

(2). Gift as alfected by delivery of obligation to donee.
» 84, Qualified or conditional gifts.

85, Validity.

35, —— In genersl.

47, —— Mistake and misrepresentation.
m_—ﬁmdﬂm.mdw&mhﬂwm

421, —— In general.

48, —— As bo parties,

44. —— As to bona fide purchasers,

45, Fleading,

46, Evidence.

461, —— In general.

47. —— Presumptions and burden of proof.
(13, In general,
(2). Delivery and acceptance.
(8, Validity.

48 — ity.

49, —— Weight and sulficiency.
(). Tn general
(2). Validity.

(#). Delivery and steeptanca.

(4. Gift of land in geniral.

(). Gift of money or banl deposits in general.
_ (6). Gift of notes or securities in general,
50. Questions for jury.
51. Instructions.
52, Verdict and findings.

1L CAUSA MORTIS.

=53, Requisites in general.
53,5, What law governs.
54. Gifts causa mortis distingvished from other transactions,
54,1. —— In general,
§5, —— Gifts inter vivos.
6. Property which may be subject of gift.
57. Tiine of taking effect.

o

’
1
1

GIFTS



Look In the digest....

10D NJ D 2d—237

GIFTS <=34

For references to other topics, see Descriptive-Word Index

#=30(3). Delivery of certificate or bank
book.

NJ.Super.A.D. 1954. Delivery of a
¢hose in action without assignment is re-
ﬂd as valid, as ts gift, where

is, for instance, in Ee case of a bank
account, the delivery of a pass book.

Foster v. Reiss, 107 A.2d 24, 31

N.J.Super. 496, certification granted
108 A.2d 211, 16 NJ. 221, reversed
112 A2d 553, 18 NJ. 41, 48
A.L.R.2d 1391.

=30(4). it in names of donor and

N.J.Super.A.D. 2002. The creation of
a joint account, with a right of survivor-
ship, in a bank or other financial institu-
tion does not, by itsclf, constitute an inter
vivos gift by the party depositing assets
into the account to the other named party.
Lebitz-Freeman v. Lebitz, 803 A.2d
156, 353 N.J.Super. 432, certifica-
tion granted 812 A2d 1110, 175
N.J. 78, appeal dismissed 845 A.2d

105, 179 N.J. 262.

@30(5)-32. For other cases see earlier
ediriouuwof this digest, the
WESTLAW. o

Library references

CJ.S. Gifts.
=32, Gifts of donor’s note or check.
@=32(1). In general.

NJ.Super.A.D. 1976. A check or
promissory note drawn or executed
donor may not be subject d a

Scherer v. Hyland, 380 A.2d 704, 153
N.J.Super. 521, affirmed 380 A.2d
698, 75 N.J. 127.

©=32(2)-33(1). For other cases see earli-
er

C.J.S. Gifts.
@=33. Forglveness ol‘dd;l of donee.
&33(2). Gift as aﬁ'eclrd by dclivery of
N.J ~Ch. 1955. Even if instru-
ment, which defendant asserted to be evi-
1 This Case was not selected for lic

dence of r by d d of any
dalm agamﬂ de[end.;nl for moncy gwen

nwouldﬁl.l.la-.la.ninwrvivmgifloraglﬁ
causa mortis, in view of fact that the
instrument mdencmg the obligation re-
ined in ds s dy in her safe
deposit box.
Guerin v. Cassidy, 119 A.2d 780, 38
N_J.Su 454

C.J.S. Gifis §§ 37-40, 64.

N.J.Super.A.D. 1990. Engagement
ring is “conditional gift"; condition is
marriage and ring is returnable only if
engagement is broken.

Winer v. Winer, 575 A.2d 518, 241
NJ.Super. 510.

ngagcmt nng w;sl 3:3; l:umml
property subject to equitable distribution;
ring had been conditional gift before mar-
rlage and upon mmage w:}ng uncondi-
ie’s property
and it retained its character as separate
property not subject to equitable distribu-
tion. N.J.S.A. 2A:34-23.1.
Winer v. Winer, 575 A.2d 518, 241
NJ.Super. 510.

N.J.Super.L. 1989. Woman was enti-
tled to receive 12.5 percent of appraised
value of her former fiance’s property, less
12.5 percent of principal reductions on
mortgage and less cost of capital improve-
ments, where woman contributed 12.5
percent of purchase price of property
while she was engaged to her fiance, the
engagement was broken off sometime after
closing and it was intention of partics to
take title to property as tenants in com-
mon and share ownership in proportion to
financial contributions; intention that
woman would have equal ownership upon
marriage represented a gift by fiance con-
ditioned upon marriage. NJ.SA. 46:3-
17.

Asante v. Abban, 568 A.2d 146, 237
S

N.J.Super.Ch. 1987. Upon termi-
nation of engagement to marry, donor was
entitled to return of engagement ring, re-
gud.lcss of who caused the breakup; gift

ring was conditioned upon marriage

r«wmdumm

tion in the National
:..‘n Wsnum
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and upon nonfulfillment of condition, ring  erty might not have been sold or, if sold,
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must be retwrned o donor, not have generated sufficient pro-
Aronow v, Silver, 535 A.2d 851, 223 c::nda to pa ofy aff mortgage did not invali-
NI Super, 344. ha d.ta mﬁu‘g:._ alt.lhmagh it wg{:
girlfriend’s expecta- 3

Former fiancé was entitled to sole title e appoi

; tions. ;
in condominium, in which couple had Jennings v. Cutler, 672 A.2d 1215, 288

lanned to live foll marriage, after 3 TEN
Engug:m:m had been n, where cred- NJ Super )
ible evidencve demonstrated all payments AD. 1985, Mother's gill

toward condominium were made by him, ul'hsr ce to her son could be invali-
provided former fancée was removed dated as improvident gift in light of rela- 2
from liability on condominium's mertgage;  tionship of trust which mother justifiably
fiancée's omership as tenant in common mpas.ed in her sen, inadequate explanation 3
was a conditional gift. conssquences of her act, and lack of
Aronow v. Silver, 538 A 2d 851, 223 depE'rl.dml legal advice. B
N.J.Super. 344, Petruccio v. Petruccio, 501 AZd 553,

. 205 NJ.Super. 577, 3

Former fancé was entitled to pro- -
ceeds of stock purchased by him in antiei- It is mot pecessary that undue infla- 3
pation of marriage, which was mistakenly ence must actually be shown tu_hm-e Treen 3
put in Bancée's name only, instead of joint emr:ii before improvident gift can be 3
ownership, and sold by her afier engage-  avoided. _'
ment wasphrokcu. b Petruceio v. Petruccio, 501 A.2d 593, §
Aronow v. Silver, 538 A2d BS1, 223 205 MN.J, Super. 577.

Nt Super. 344, =37, —— Mistake and misrcpreseits 4
Former fancée was entitled to sole ‘ton. E
ownership of stock which was initially For other cases see earlicr editions of this
owned by her, but transferred to jonl  goes, the Decennial Digests, and WEST-
ownership with her finneé, in anticipation AW, 3
of marriage, after cngagement was broken.
Aronow v. Silver, 538 A2d 851, 223  g=38 — — Fraod, duress, and undue in- 3
M.J Super, 344, uemnce. :

NISuper.Ch. 1964, Ring given N.J. 2008. “Undue influence” & a 3
gift mmrl:r::es to defendant need not be mental, moral, or physical exertion of a
remurned by her after annulment of mar- kind and guality that destroys the free will.

riage. of the testator by preventing that person
Gerard v. Distefano, 202 A2d 220, 84  from [ollewing the dictates of his or her
N.J Super. 396, own mind as it relates to the disposition af
assets, generally by means of a wﬂllnc-

©=35. Validity. inter vives wansker in liew th
Library references In re Estate of Stockdale, 953 Ald

454, 196 NI, 275,

NI, 1967. Whenever it appears that

the relations between the parties to as

Validity, o inter vivos gift are of such character that
in reasonable probability they de oot de
equality

C.I.5. Gifts 88 13, 31,
=36, —— In general.

M. Snptt‘..ﬂ.]] 1996,
mortgage given as gift should be deter-
mined bmdmmzuﬂlm?ﬂ&f m‘&r:"i',lf' with each other on terms of
B et reevetes o contraciual con.  S3use one bas given fiendsinp and Jutl

sideration for the conveyance.
on the donec's side superfor knowl
Jennings v, Cutler, 672 A2d 1215, 288 O 13 o o ceanenc

NI Supec. 333. propossd by him, as well as the de

Fuct that girlfriend who was given gift mhmﬁmcdbydwdnnorlfham

of mortgage might never have received in it, and the dones Eails to see to it
sums secured by mortgage because prop-  the doner thoroughly understands its o

 This Case was d for in the System
thpﬂwumm—ynfd.ld alatares, mmlmmﬁnmw
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#=30(3). Delivery of certificate or bank
book.

NJ.Super.A.D. 1954. Delivery of a
¢hose in action without assignment is re-
ﬂd as valid, as ts gift, where

is, for instance, in Ee case of a bank
account, the delivery of a pass book.

Foster v. Reiss, 107 A.2d 24, 31

N.J.Super. 496, certification granted
108 A.2d 211, 16 NJ. 221, reversed
112 A2d 553, 18 NJ. 41, 48
A.L.R.2d 1391.

=30(4). it in names of donor and

N.J.Super.A.D. 2002. The creation of
a joint account, with a right of survivor-
ship, in a bank or other financial institu-
tion does not, by itsclf, constitute an inter
vivos gift by the party depositing assets
into the account to the other named party.
Lebitz-Freeman v. Lebitz, 803 A.2d
156, 353 N.J.Super. 432, certifica-
tion granted 812 A2d 1110, 175
N.J. 78, appeal dismissed 845 A.2d

105, 179 N.J. 262.

@30(5)-32. For other cases see earlier
ediriouuwof this digest, the
WESTLAW. o

Library references

CJ.S. Gifts.
=32, Gifts of donor’s note or check.
@=32(1). In general.

NJ.Super.A.D. 1976. A check or
promissory note drawn or executed
donor may not be subject d a

Scherer v. Hyland, 380 A.2d 704, 153
N.J.Super. 521, affirmed 380 A.2d
698, 75 N.J. 127.

©=32(2)-33(1). For other cases see earli-
er

C.J.S. Gifts.
@=33. Forglveness ol‘dd;l of donee.
&33(2). Gift as aﬁ'eclrd by dclivery of
N.J ~Ch. 1955. Even if instru-
ment, which defendant asserted to be evi-
1 This Case was not selected for lic

dence of r by d d of any
dalm agamﬂ de[end.;nl for moncy gwen

nwouldﬁl.l.la-.la.ninwrvivmgifloraglﬁ
causa mortis, in view of fact that the
instrument mdencmg the obligation re-
ined in ds s dy in her safe
deposit box.
Guerin v. Cassidy, 119 A.2d 780, 38
N_J.Su 454

C.J.S. Gifis §§ 37-40, 64.

N.J.Super.A.D. 1990. Engagement
ring is “conditional gift"; condition is
marriage and ring is returnable only if
engagement is broken.

Winer v. Winer, 575 A.2d 518, 241
NJ.Super. 510.

ngagcmt nng w;sl 3:3; l:umml
property subject to equitable distribution;
ring had been conditional gift before mar-
rlage and upon mmage w:}ng uncondi-
ie’s property
and it retained its character as separate
property not subject to equitable distribu-
tion. N.J.S.A. 2A:34-23.1.
Winer v. Winer, 575 A.2d 518, 241
NJ.Super. 510.

N.J.Super.L. 1989. Woman was enti-
tled to receive 12.5 percent of appraised
value of her former fiance’s property, less
12.5 percent of principal reductions on
mortgage and less cost of capital improve-
ments, where woman contributed 12.5
percent of purchase price of property
while she was engaged to her fiance, the
engagement was broken off sometime after
closing and it was intention of partics to
take title to property as tenants in com-
mon and share ownership in proportion to
financial contributions; intention that
woman would have equal ownership upon
marriage represented a gift by fiance con-
ditioned upon marriage. NJ.SA. 46:3-
17.

Asante v. Abban, 568 A.2d 146, 237
S

N.J.Super.Ch. 1987. Upon termi-
nation of engagement to marry, donor was
entitled to return of engagement ring, re-
gud.lcss of who caused the breakup; gift

ring was conditioned upon marriage

r«wmdumm

tion in the National
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and upon nonfulfillment of condition, ring  erty might not have been sold or, if sold,
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must be retwrned o donor, not have generated sufficient pro-
Aronow v, Silver, 535 A.2d 851, 223 c::nda to pa ofy aff mortgage did not invali-
NI Super, 344. ha d.ta mﬁu‘g:._ alt.lhmagh it wg{:
girlfriend’s expecta- 3

Former fiancé was entitled to sole title e appoi

; tions. ;
in condominium, in which couple had Jennings v. Cutler, 672 A.2d 1215, 288

lanned to live foll marriage, after 3 TEN
Engug:m:m had been n, where cred- NJ Super )
ible evidencve demonstrated all payments AD. 1985, Mother's gill

toward condominium were made by him, ul'hsr ce to her son could be invali-
provided former fancée was removed dated as improvident gift in light of rela- 2
from liability on condominium's mertgage;  tionship of trust which mother justifiably
fiancée's omership as tenant in common mpas.ed in her sen, inadequate explanation 3
was a conditional gift. conssquences of her act, and lack of
Aronow v. Silver, 538 A 2d 851, 223 depE'rl.dml legal advice. B
N.J.Super. 344, Petruccio v. Petruccio, 501 AZd 553,

. 205 NJ.Super. 577, 3

Former fancé was entitled to pro- -
ceeds of stock purchased by him in antiei- It is mot pecessary that undue infla- 3
pation of marriage, which was mistakenly ence must actually be shown tu_hm-e Treen 3
put in Bancée's name only, instead of joint emr:ii before improvident gift can be 3
ownership, and sold by her afier engage-  avoided. _'
ment wasphrokcu. b Petruceio v. Petruccio, 501 A.2d 593, §
Aronow v. Silver, 538 A2d BS1, 223 205 MN.J, Super. 577.

Nt Super. 344, =37, —— Mistake and misrcpreseits 4
Former fancée was entitled to sole ‘ton. E
ownership of stock which was initially For other cases see earlicr editions of this
owned by her, but transferred to jonl  goes, the Decennial Digests, and WEST-
ownership with her finneé, in anticipation AW, 3
of marriage, after cngagement was broken.
Aronow v. Silver, 538 A2d 851, 223  g=38 — — Fraod, duress, and undue in- 3
M.J Super, 344, uemnce. :

NISuper.Ch. 1964, Ring given N.J. 2008. “Undue influence” & a 3
gift mmrl:r::es to defendant need not be mental, moral, or physical exertion of a
remurned by her after annulment of mar- kind and guality that destroys the free will.

riage. of the testator by preventing that person
Gerard v. Distefano, 202 A2d 220, 84  from [ollewing the dictates of his or her
N.J Super. 396, own mind as it relates to the disposition af
assets, generally by means of a wﬂllnc-

©=35. Validity. inter vives wansker in liew th
Library references In re Estate of Stockdale, 953 Ald

454, 196 NI, 275,

NI, 1967. Whenever it appears that

the relations between the parties to as

Validity, o inter vivos gift are of such character that
in reasonable probability they de oot de
equality

C.I.5. Gifts 88 13, 31,
=36, —— In general.

M. Snptt‘..ﬂ.]] 1996,
mortgage given as gift should be deter-
mined bmdmmzuﬂlm?ﬂ&f m‘&r:"i',lf' with each other on terms of
B et reevetes o contraciual con.  S3use one bas given fiendsinp and Jutl

sideration for the conveyance.
on the donec's side superfor knowl
Jennings v, Cutler, 672 A2d 1215, 288 O 13 o o ceanenc

NI Supec. 333. propossd by him, as well as the de

Fuct that girlfriend who was given gift mhmﬁmcdbydwdnnorlfham

of mortgage might never have received in it, and the dones Eails to see to it
sums secured by mortgage because prop-  the doner thoroughly understands its o
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Finding Other Cases:
The Citator Approach

- What it does: Citators helps - How to Shepardize (using the
you confirm that your case law print volumes):
citation references are strong, . Collect the bound volumes and
accurate and on-point. supplements listed in the “What
- It can also identify cited cases Your Library Should Contain”
that discuss specific issues of box on the front cover of the
interest. most recent supplement.

- A complete citator set usually, but
not always, contains:

< one or more bound volumes;

- a red paperback cumulative
supplement; and

- Best to do this online - a gold annual or semi-annual

i - lement.
because your information supplemen
would be current.

- Also known as Shepardizing
- Westlaw: KeyCite
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ONLINE LEGAL
RESEARCH




-
Billing

- HOURLY: Billing is based on per minute charges whether you
are either searching or browsing.

- TRANSACTIONAL: You incur a charge for each transaction
(search) that you complete.

- Use Focus/Locate to narrow your searches

- FLAT FEE: The firm may have a fixed rate contract negotiated
with the vendor depending on past or predicted use.

- May or may not be billed back to the client.

- FREE: Internet searching (Google, Yahoo!, Bing)
- Information may not be current
- Difficult to determine the subsequent history or validity of an opinion.



-
Do the math:

Example of pricing between Lexis

Sample Pricing (from 2008) Advance/WestlawNext

File/Services LexisNexis |LexisNexis Westlaw' Westlaw ® LeX|S Advan Ce Retal I P“Cl I’] g :

Transactional HOUI"Y Transactional HOI.II’ly . . .

(pSrisaazshi | (per -~ {BScasarsai){{per . Prlcmg IS based on a per

document access model. For
All Federal Cases |[$132.00 $14.87 $113.00 $15.33 I there |S nO Char e tO
Ohio State & $126.00 $17.72  |$113.00 $18.58 example, 9
Federal Cases run a search across all content,
Sixth Circuit Cases [$50.00 $7.62 $58.00 $7.50 browse cite li Sts, and filter
All Ohio Cases  |$71.00 $7.62 $58.00 $7.50 results. A document access
Get/Find a $10.00 $8.00 $8.41 Charge Only occurs When a
Document (primary); (rate :
seo0  may document Is opened.

Shepardize/KeyCite | $7.26 $6.25 $8.41 - WestlawNext Predictable

Source: http://guides.law.csuohio.edu/wexis_pricing

Pricing: There is a charge to
search all content and the price
iIncludes all documents clicked
on unless the document is
outside of the plan.



Tips for Cost Effective Research

- Map out your search strategy before you login;
- Watch your spelling;

- Use the smallest database possible;

- Use Segment or Field searching

- Printing — Do you really need it?

» Mix it up



Search Strategies

- Consider what Is being asked — jot down the key terms or
concepts.
- Are they terms of art?
- What are synonyms or related terms?

- Link key terms together

- Consider the connectors (Within X terms? Within the same
sentence? Paragraph?)

- Start broad, but not too broad!
- Think about what database to search

- Use smaller databases where it makes sense to do so

- By jurisdiction or specialization (e.g. Experts, Markman, Real
Estate)

- Use a Reference Attorney to get assistance with search
construction if you aren’t sure or want additional insight.



Useful Search Commands

- “At least”: search term must appear at least N times In
your document
- Lexis: atIN(search term)
- Westlaw: Atleast5(contract)

- Lexis:
- Core-Terms/Overview/Headnote

- Westlaw:
- SY,DI,HE = Synopsis/Digest/Headnote

- WP = words and phrases:

- Use this segment when looking for the definition of something or how
courts have interpreted a phrase.

- Example: wp(reasonable)
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1€ 1. In re Estate of Link,
328 N.J.Super. 600, 746 A_2d 540, N.J.Super.Ch., November 03, 1999 (NO. MON-P-232-99)

...and complete during the lifetime of the donor, wholly divesting him of the possession, dominion, and control thereof. [8] 191 Gifts 19111
Causa Mortis 191k 62 Delivery 191k 62(1) k. Necessity of Delivery. Alleged donor's purported statement that she wanted alleged recipient
to have donor's engagement and wedding rings upon donor's death did not effect * gift causa mortis ,” as there was no actual,
unequivocal, and complete delivery of rings during donor’s lifetime which wholly divested her......

1P 2. winer v. Winer,
241 1.3 Super. 510, 575 A 2 518, N.J.Super A.D., June 07, 1990 (NO. A-4597-88T1)

...husband's sole name and condominium had been purchased exclusively with his own funds. N.J.5.A. 2A:34-23.1 [9] 191 Gifts 1911 Inter
Vivos 191k 34 k. Qualified or conditional gifts. ring is "conditional gift” ; condition is marriage and ring is returnable only if
engagement is broken. [10] 134 Divorce 134V Spousal Support, Allowances, and Disposition of Property 134V(D) Allocation of Property and
Liabilities; Equitable Distribution...

...134V(D)2 Property Subject to Distribution or Division 134k 688 Particular Interests as Separate or Marital Property 134k 718 k. Gifts and
inheritance. (Formerly 134k719 134k252.3(1) 191 Gifts 1911 Inter Vivos 191k 34 k. Qualified or conditional gifts. Engagement ring was not
marital property subject to equitable distribution; ring had been conditional gift before marriage and, upon marriage, ning unconditionally
became former wife's property and it retained its character as separate property not......

1P 2. Aronow v Silver,
223 N.J Super. 348, 536 A 2d 851, N.J Super Ch., November 17, 1987 (NO. C-6821-86)

...not liable to parents of former fiancée for monies expended in preparation of marriage. So ordered. West Headnotes [1] 191 Gifts 1911
Inter Vivos 191k 34 k. Qualified or Conditional Gifts. Upon termination of engagement to marry, donor was entitled to return of
engagement ring, regardless of who caused the breakup; gift of ring was conditioned upon marriage and upon nonfulfillment of condition,
ring must be returned to donor. [2] 61 Breach of Marriage Promise 61k 14 k. Nature, Form, and Right of Action. Former fiancé's suit for
return of engagement ring and other gifts in anticipation of marriage was not barred by statute abolishing right of action for breach of
contract to marry; suit was to recover conditional gifts, not damages. N.J.S.A. 2A:23-1 et seq. [3] 191 Gifts 1911 Inter Vivos 191k 34 k.
Qualified or Conditional......

1P 4. Gerard v. Distefano,
84 N.J.Super. 396, 202 A.2d 220, N.J.Super.Ch., June 12, 1964 (NO. M 3198)

...and void, with resuilt that defendant's subsequent marriage to plaintiff was also void. U.S.C.A.Const. art. 4, § 1 [11] 191 Gifts 1911 Inter
Vivos 191k 46 Evidence 191k 49 Weight and Sufficiency 191k 49(1) k. In general. Evidence disclosed that ring given to defendant was a gift
inter vivos and was not given, as plaintiff claimed, as an engagement ring. (12] 191 Gifts 1911 Inter Vivos 191k 34 k. Qualified or
conditional gifts. Ring given as gift inter vivos to......
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Featured Trial Document ity KeyCife v.
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Robert SILVER and Cybil Silver, his wife, Third-Party Plaintiffs and Intervenors,
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Trial Pleading (N.).Super.L., 2006) Philip ARONOW, Defendant.
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| Trial - o g Decided Nov. 17, 1987.
= Full-Text Document SYNOPSIS
¢ Case Outline
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5 1. INTER VIVOS, k1-k52

k1l Nature of gift in general

k2 What law governs

=k3 Statutory provisions

k4 Requisites in general

Bioks  Gits distinguished from other transactions
=ké Power to make gift

Bgagky Property which may be subject of gift
=kll Time of taking effect

B k12 Parties

+k15 Intent

k16 Necessity for execution

®-k17 Delivery

k24 Acceptance in general

k25 Parol gift of land

k26 Necessity of notarial or public act
=k27  Gift of legacy or distributive share of estate
~k28 Gifts of rights of action in general
-k29 Gifts of corporate stock

~k30 Gifts of deposits in bank

~k31 Gifts of negotiable instruments
k32 Gifts of donor's note or check
=k33 Forgiveness of debt of donee

-k34 Qualified or conditional gifts

=k35 validity

~k40 Ratification

#H-#-3-3

®

k41 Revocation and rescission
Bk Operation and effect
~k45 Pleading

#(-kd6 Evidence

~kS50 Questions for jury

=k51 Instructions

k52 Verdict and findings
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Lexis Search Example

Lexis®

Search '| Get a Document ¥ Shepard’s® VI More "

Switch Client | Preferences | Help | Sign Out

£) History (Ul Alerts

FOCUS™ Terms (engagement w/3 ring /25 broken! « Search Within Original Results (1-12) v gl Advanced... View Tutorial

View Cite - &1-100f 12 sabEH=S B
Sort By Default ¥ What's this? Edit Search | Save As Alert | Hide Hits

Source: New Jersey > Find Cases > NJ State Cases, Combined [i’
Terms: (engagement w/3 ring /25 broken! or irretriev! or gift) and CORE-TERMS("engagement ring” and gift) (Suggest Terms for My Search)

¥ Select for FOCUS™ or Delivery
0 1. Larocco v. Gardella, DOCKET NO. FM-13-080-02C , SUPERIOR COURT OF NEW JERSEY, CHANCERY DIVISION, FAMILY PART, MONMOUTH COUNTY, 352 N.J. Super. 234;
799 A.2d 742; 2002 N.J. Super. LEXIS 302, January 31, 2002, Decided

OVERVIEW: Where boyfriend was unable to establish cohabitation with his girlfriend, he did not present a principal claim which qualified as a family-type relationship, and
venue for his property claims was not properly in the chancery division-family part.

CORE TERMS: venue, cohabitation, domestic violence, family-type, domestic, dating, marriage, family life, emotional, married ...

... and characterizes the personal property and money as inter vivos gifts, which the Plaintiff bestowed upon her as part of his ...

... personalty involves a diamond ring, which he identifies as an engagement ring. Therefore, under New Jersey law, he contends it should be returned to him as a
conditional gift. Winer v Winer, 241 N. J. Super. 510, 575 A.2d 518 (App.Div.1990) ...

... The Defendant challenges the classification of the item as an engagement ring, and further contends it was purchased through her personal charge ...

... asserts that he gave her the items as inter vivos gifts, not contingent upon the event of marriage. Canova v. Canova, 146 N. J. Super. 58, 368 A.2d 971

(Ch.Div.1976) ...

A 2. Winer v. Winer, No. A-4597-88T1 , Superior Court of New Jersey, Appellate Division, 241 N.J. Super. §10; 575 A.2d 518; 1990 N.). Super. LEXIS 196, May 16, 1990,
Argued , June 7, 1990, Decided, APPROVED FOR PUBLICATION June 21, 1990.

OVERVIEW: Fact that proposed move impacted non-custodial parent's visitation alone insufficient basis for denial of custodial parent's relocation request and more
findings required on whether alternate schedule could mitigate impact.

CORE TERMS: marriage, equitable, best interests, visitation, custodial parent, condominium, marital, visitation schedule, relocation, engagement ring ...

... defendant proposed marriage and presented her with a four-carat engagement ring. The ring had been left to defendant by his deceased ...

. marriage, and never offered it in any way as a gift to plaintiff, it was excluded from equitable distribution. The court also determined that the engagement ring was
given to plaintiff as a conditional gift subject to actual marriage and was not subject to equitable ...

... on the ability to pay alimony and support, and (13) gifts from one spouse to the other during marriage. [Painter, 65 N.J. at 211, 320 A.2d 484 ...

. Barlet v. Frazer, 218 N.J.Super. 106, 110-11, 526 A.2d 1141 (App.Div.1987). V. Defendant also asserts that the engagement ring he gave plaintiff should be
subject to equitable distribution, He argues that the gift of an engagement ring does not become effective until after the marriage ceremony is complete. Therefore, he
maintains that the engagement ring is marital property. This argument is without merit. An engagement ring is a conditional gift. See Aronow v. Silver, 223 N.J.Super.
344, 347, 538 A.2d 851 (Ch.Div.1987) ...

... stated: [tlhe question of the conditional nature of the gift became moot upon the marriage when the ring unconditionally became ...
... reasoning of the New York court and hold that the engagement ring in question is not subject to equitable distribution. We reject ...
... Weiss, 226 N.J.Super. at 287, 543 A.2d 1062. Weiss did not contemplate that an engag t ring, traditionally a conditional gift for the sole use of a woman, should

be considered ...
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Search 'I Get a Document ~ Shepard’s® "I More 'I

Switch Client | Preferences | Help | Sign Out

£) History U Alerts

FOCUS™ Terms (engagement w/3 ring /25 broken! ¢ Search Within Original Results (1 -12) =~ Advanced...

Related Content

Issue Analysis

— ALR® (1)
Rights in respect of engagement and

courtship presents when marriage does not

ensue (44 A.L.R.5th 1)

— Jurisprudences and Witkin (1)
Engagement rings and jewelry (38 Am Jur
2d Gifts § 70)

— Matthew Bender® (1) GEIED
The Engagement Ring. (1-9 New Jersey
Family Law § 9-8)

= Law Reviews (2)

COMMENT: "BUT I CAN'T MARRY YOU":
WHO IS ENTITLED TO THE ENGAGEMENT
RING WHEN THE CONDITIONAL
PERFORMANCE FALLS SHORT OF THE
ALTAR? (17 ). Am. Acad. Matrimonial Law.
419)

NOTE: Rules of Engagement (107 Yale L.).
2583)

Document Outline
Top of Document
Subsequent History
Case Summary
Procedural Posture
Overview

Qutcome

Core Terms
LexisNexis® Headnotes
Counsel

Judges

Opinion By

Opinion

Help «

View Tutorial

view Full - S ad=<E

eaofi2e
Edit Search | Save As Alert | More Like This | More Like Selected Text | Shepardize® | TOA

,{A Aronow v. Silver, 223 N.J. Super. 344 (Copy w/ Cite) Pages: 11

CORE TERMS: engagement, marriage, engagement ring, fault, broken, ring, stock, gift, mortgage, condominium, partition, dinner ring,
telephone, conditional gift, marry, settlement, unjustifiably, conditional, fulfiled, symbolic, breaking, no-fault, ancient, divorce,
pledge, broke, woman, purchase price, conditioned, contributed

LEXISNEXIS® HEADNOTES = Hide
Contracts Law > Performance > Discharges & Terminations €]
Co Law > dies > £

HN1y4 The majority rule in this country conceming the disposition of engagement rings is a fault rule: the party who unjustifiably
breaks the engagement loses the ring. The minority rule rejects fault. The Superior Court of New Jersey joins the
minority. More Like This Headnote | Shepardize: Restrict By Headnote

Contracts Law > Breach > Causes of Action > General Overview £,

Torts > Ir

Torts > With Relationships > Def

£l

HN24 A suit to recover an engagement ring is not barred by N.J. Stat. Ann. § 2A:23-1 et seq., which abolishes rights of action for

breach of contract to marry. It is a suit to recover conditional gifts, not a suit for damages. More Like This Headnote |
Shep Restrict By F

Contracts Law > Performance > Discharges & Terminations %,
Contracts Law > Remedies > Restitution @

Estate, Gift & Trust Law > Personal Gifts > Lifetime Gifts @

HN3 4 An unconditional inter vivos gift is final, even in an engagement setting. A conditional gift, however, must be returned if the
condition is breached. More Like This Headnote | Shepardize: Restrict By Headnote

Real Property Law > Estates > Concurrent Ownership > Partition Actions @
HN44 The court has the inherent power to shape a partition decision in a way that does equity. New Jersey accepts the principle

of owelty, that if one cotenant receives property with a value greater than his proportionate share, he will owe to the other
cotenant an amount of money which would equalize the partition. More Like This t | Shep Restrict By Headnots

~_COl : ._Adinolfi, plaintiff and third-party defendant. =
https://www.lexis.com/research/form/byCitation?_m=ad0fb:64091 c568deddfl deS0a73d36bediwc... I Page saject a Reporter = || ‘:9”1 Doc [~ 4 69 of 12 }”q Term [~ G0 of 36 '!
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Aronow v. Silver, 223 N.). Super. 344, 538 A.2d 851, 1987 N.J. Super. LEXIS 1450 (Ch.Div. 1987)
SHEPARD'S SUMMARY = HIDE

Unrestricted Shepard's Summary

No subsequent appellate history.
Citing References:
/A Cautionary Analyses: Criticized (2), Distinguished (1)
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Show full text of headnotes
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» (CITATION YOU ENTERED):
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CITING DECISIONS ( 28 citing decisions )
NEW JERSEY SUPREME COURT

+ Select for Delivery
1. Cited by:
Sipko v. Koger, Inc., 214 N.J. 364, 70 A.3d 512, 2013 N.J. LEXIS 602 (2013) LexisNexis Headnotes HN2

214 N.). 364 p.377
70 A.3d 512 p.519
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{, broken engagement ring Search Tips

Lexis Advance®

® Recent & Favorites* Cases ¥ New Jersey * All Practice Areas & Topics *

[Ck broken engagem... ] Ferma & Condidacs |
[coses TR
72 for broken engagement ring - Expanded Results - More options » Sort by: | Relevance E
Narrow by... | OV - E 1= ® a E1-50 View : Overview + Terms v
You've selected Clear all | [ Document Title Jurisdiction Court Date
New Jersey 7] 1. A\ Aronow v. Silver, 223 N.J. Super. 344 New Jersey Burlington 11/17/1987
Save as a favorite ... and their relatives. On three occasions, Elizabeth lied the and retumed the engagement ring, only to g:::?or
. ¥ Search within results recant. Finally, with the marriage ceremony a few days away, the as b irretrievably. Each party, in this Court
o resulting litigation, faults the other. Each claims the engagement ring, certain shares of stock and a jointly-owned
I e rS oK condominium. Robert and ...
. The majority rule in this country concerning the disposition of engagement rings is a fault rule: the party who
un)ustrﬁahly breaks the engagement loses the rlng The minority rule rejects fault. The Superior Court of ..
Jurisdicth . The majority rule in this country concerning the disp of t rings is a fault rule: the party who
» Jurisdicuon | un)ushﬁably breaks the engagement loses the ring . The minority rule rejects fault. See Annotation, “Rights in Respect of
& Engagement and Courtship Presents When Marriage Does Not Ensue,” 46 A.L.R. ...
¥ Court £ .
VS Overview: Former fiancee was ordered to return an engagement ring to former fiance because the ring was a conditional
State > New Jersey (72) gift and when the engagement was broken, regardless of fault, the condition was not fulfilled.
Appeals Court 41
Superior Court 16| [ 2. [@] Beberman v. Segal, 6 N.J. Super. 472 New Jersey Superior 12/02/1949
Supreme Court 8 Plaintiff ring giver gave defendant ring recipient an t ring in cor lation of the parties becoming marred. Solxe
The engagement between the parties ended and defendant refused to return the ring to plamtrff. Plamtlff sought recovery
gourt f’f Errors and 6 of the ring or damages in the amount of the ring ‘s value in the court and defendant sought to d
ppeais «+» Marry the man who gave it to her. lf the engagement is broken the ring should be returned, since -t is a conditional
County Court | gift. An engag t ring is a symbol or pledge of the coming marriage and ..
An engagement ring can be recovered by the party who gives the ring to the opposnte party, if the agreement to marry
Select multiple is
.. is dissolved by mutual consent, or the recipient of the ring unjustifiably breaks off the but the
¥ Timeline engagement ring cannot be recovered by the party who gave the ring if the party who gave the ring unjustifiably breaks
the agreement it evidences.
Overview: Gentleman was allowed to assert cause of action to recover an engagement ring given to lady in contemplation of
marriage after the parties' engagement terminated without marriage.
2 Sloin v. Lavine, 11 N.J). Misc. 899 New Jersey Supreme 11/15/1933
Engagement ring given to female was impliedly conditional and therefore the male was entitled to recover the ring after Court
the it was broken, particularly when the t was broken by the female.
1886 2014 After the engagement between the female and the male was broken, the male brought this action seeking return of the
From To engagement ring. The district court ruled in favor of the male, and ...

.. female appealed. Upon review, the court affirmed, holding that the ring was impliedly conditional and had to be returned,
mm/dd/yyyyF mm/dd/yyn i OK particularly when the engagement was broken by the female.
.. and plaintiff were engaged to marry. He gave her an engagement ring and certain other presents of minor value. They
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110 sortby:

[F]Select allitems Mo items selected
@ ¢ 1. Aronow v. Silver
Superior Court of New Jersey, Chancery Division, Burlington County. = November 17, 1987 223 N.J.Super. 344 538 A.2d 851

After breakup of engagement, former fiancé brought suit to recover engagement ring, proceeds from stock, and fitle in condominium_
The Superior Court, Buriington County, Chancery Division, Haines, A.J.S.C., held that: (1) engagement ring must be returned to former
fiance, regardiess of fault; (2) former fiancé was entitied to sole fifle in...

...0ur earliest case is Sloin v. Lavine, 11 N.J.Misc. 899, 168 A. 849 (Sup.Ct1933), in which the court, citing the law of foreign jurisdictions,
said: So we have on the merits the simple case of an ring and t broken and ring not returned .

_Upon termination of engagement to marry, donor was entitled to return of engagement ring, regardless of who caused the breakup; gift
of ring was conditioned upon marriage and upon nonfulfillment of condition, ring must be returned to donor....

[ 2. Albanese v. Indelicato

Second District Court of Jersey City, New Jersey. = February 01, 1947 25 N.J_ Misc. 144 51 A2d 110
Action by Michael Albanese against Lucille Indelicato to recover an engagement ring, a dinner ring and 50 given by plaintiff to
defendant. Judgment for plaintiff for engagement ring and judgment for defendant for dinner ring and money.

...Engagement ring was a symbol or pledge of coming and where t was broken off, no matter whether by plaintiff
or defendant, she was required io return the ring, since the gift of the ring was conditional on marriage....

...IT the engagement is broken off the ring should be returned since it i= a conditional gift....

3. Mate v. Abrahams
Essex County Court, New Jersey. December 21, 1948 62 A.2d 754

Action by Harold Mate against Rhona Wunderman Abrahams to recover an engagement ring given defendant by plaintiff. On plaintiffs

motion to strike defendant's separate defense that plaintiff, having unjustifiably broken the engagement, could not recover the ring.

Order denying the motion.

...Can a man, who has unjustifiably broken his engagement to marry, recover the engagement ring he gave the woman?...

...When agreement fo marry is dissolved by parfies’ mufual consent or the woman unjustifiably breaks engagement. engagement ring
given her by the man can be recovered by him, but a man unjustifiably breaking such an agreement cannot recover the ring....

4. Sloin v. Lavine

Supreme Court of New Jersey. = November 15, 1933 | 11 NLJ. Misc. 899 = 168 A_ 849

Action by Aaron Sloin against Mildred Lavine, by next friend. From the judgment, defendant appeals. Affirmed.
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Types of Statutory Materials

o Constitutions

o Laws/Statutes/Codes
» Treaties
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~ [The Importance of Statutory
Research

Always check to see if there is a controlling statute(s) on
point when you begin your research

The trend: More legislatures are enacting statutes in areas
that were traditionally controlled by common law
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Print or Electronic?
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~ USE AN ANNOTATED VERSION!

OR

USCA
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West USCA vs. Lexis USCS

Which one?
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Overriding Process
Find the Statute(s)

Use the tools provided to you with the
annotations (print or electronic)
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Find the Statute

- Check a secondary source if you are
unfamiliar with key words/topic

- Use the index
- Review TOC

- Check popular name table if you know the
name of an Act
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Use the Annotations and Tools

Review the text of statute

Note cross references, secondary sources and
historical note

Check for relevant regulations

Always check the pocket part/update
electronically

Shepardize/KeyCite
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The Statutory Research Process

Your problem involves issues relating to
mislabeling of medical devices, products liability,
and negligence. What do you do first?
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ldentify Key Words

Bone screw?
Medical Devices?
Product Liability?
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How Do You Identify Key Words?

* Consult a secondary source



How do You Find the Right Statute?
* Finding Aids
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Finding Aids

Index

Table of Contents

Popular Name Table (in all codes)
Shepard’s Acts and Cases by Popular Name
Secondary Source

Keyword Search-last resort!
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* Hard Copy
* Westlaw Next
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« Start by looking up the

term ‘medical devices’

Browse the ‘medical
devices’ section until
you find a relevant
section

Index

37

See Popular Name Table

MEDICAL DEVICES
Generally, 21 § 351 et seq.
Access,
~Children and minors, 21 § 393a
Investigational drugs or devices, 21
§ 3o60bbb
Accreditation,
Classification, 21 §§ 360m, 374
Inspection and inspectors, 21 § 374
Actions and proceedings,
Biomaterials, 21 § 1601 et seq.
Classification, 21 § 360c et seq.
Performance standards, 21 § 360d
Presumptions, 21 § 379a
Adjustments, premarket applications, fees, 21
§ 379j
Administrative restraint, seized devices, 21
§ 334
Adulteration and misbranding, 21 § 351 et
seq.
Actions and proceedings, 21 § 337
Advertisements, 21 § 321
Analysis, 21 §§ 334, 374 S
Class II, performance standards, 21 §§ 351,
352
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Home = Statutes & Court Rules

United States Code Annotated (USCA)

Includes current version of United States Code Annotated. Browse Table of Contents below or search abowve. (i
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@ Search all content Specify content to search USCAFind Template

The Organic Laws of the United States of America UsSCa - Historical
Constitution of the United States
Title 1. General Provisions

Title 2. The Congress USCAPopular Mame Table

Title 3. The President

Title 4. Flag and Seal, Seat of Government, and the States

Title 5. Government Crganization and Employees Federal Rules Update Orders
Title 6. Domestic Security

Title 7. Agriculture

Title 8. Aliens and Mationality United States Code Unannotated
Title 9. Arbitration

Title 10. Aarmed Forces

Title 11. Bankruptcy

USCAIndex

Federal Local Court Rules

Federal Rules Decisions Rules

Federal Bill Tracking

Bankruptcy Rules

COfficial and Procedural Bankruptcy Forms
Title 12. Banks and Banking

Title 13. Census

Title 14. Coast Guard
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// ' CHAPTER 9—FEDERAL FOOD, DRUG, AND COSMETIC ACT

Sec.
301.

321.

321a.
321b.
32lc.

331.
332.
333.
333a.
334,
335.
335a.
335b.
335c.

336.
337.

341.
342.
343.
343-1.
343-2.
343-3.
343a.
344,
345.
346.

346a.
346b.
347.

347a.

347b.
348.
349.

350.
350a.
350b.

Sections 301 to 356¢ appear in this Volume
SUBCHAPTER I—SHORT TITLE

Short title.

SUBCHAPTER II—DEFINITIONS
Definitions; generally.
“Butter” defined.
“Package” defined.
Nonfat dry milk; “milk” defined.

SUBCHAPTER III—PROHIBITED ACTS AND PENALTIES

Prohibited acts.

Injunction proceedings.

Penalties.

Repealed.

Seizure.

Hearing before report of criminal violation.

Debarment, temporary denial of approval, and suspension.

Civil penalties.

Authority to withdraw approval of abbreviated drug applic
tions.

Report of minor violations. ‘

Proceedings in name of United States; provision as to subpo
nas.

SUBCHAPTER IV—FOOD

Definitions and standards for food.

Adulterated food.

Misbranded food.

National uniform nutrition labeling.

Dietary supplement labeling exemptions.

Disclosure.

Health risks presented by use of saccharin.

Emergency permit control.

Regulations making exemptions.

Tolerances for poisonous or deleterious substances in foo
regulations.

Tolerances and exemptions for pesticide chemical residues.

Authorization of appropriations.

Intrastate sales of colored oleomargarine.

Cot;fressional declaration of policy regarding oleomargariz
sales.

Contravention of State laws.

Food additives.

Bottled drinking water standards; publication in Federal Regi
ter.

Vitamins and minerals.

Infant formulas.

New dietary ingredients.

133

Using the Table of
Contents

Look at the beginning of
a section in the code to
get a sense of how the
law Is organized.
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351.
352.
353.

353a.
354.
355.
355a.
356.
356a.
356b.
356c¢.
357.
358.
359.
360.
360a.
360b.
360c.
360d.
360e.
360f.
360g.
360h.
360i.
360j.

360k.
3601
360m.

360aa.

360bb.
360cc.
360dd.

360ee.

360gg.
360hh.
360ii.
360jj.
360Kkk.
36011

360mm.

FOOD AND DRUGS Ch. 9

SUBCHAPTER V—DRUGS AND DEVICES
PART A—DRUGS AND DEVICES

Adulterated drugs and devices.

Misbranded drugs and devices.

Exemptions and consideration for certain drugs, devices, and
biological products. )

Pharmacy compounding.

Veterinary feed directive drugs.

New drugs.

Pediatric studies of drugs.

Fast track products.

Manufacturing changes.

Reports of postmarketing studies.

Discontinuance of a life saving product.

Repealed.

Authority to designate official names.

Nonapplicability of subchapter to cosmetics.

Registration of producers of drugs or devices.

Repealed.

New animal drugs.

Classification of devices intended for human use.

Performance standards.

Premarket approval.

Banned devices.

Judicial review.

Notification and other remedies.

Records and reports on devices.

General provisions respecting control of devices intended for
human use.

State and local requirements respecting devices.

Postmarket surveillance.

Accredited persons.

PART B—DRUGS FOR RARE DISEASES OR CONDITIONS

Recommendations for investigations of drugs for rare diseases
or conditions.

Designation of drugs for rare diseases or conditions.

Protection for drugs for rare diseases or conditions.

Open protocols for investigations of drugs for rare diseases or
conditions.

Grants and contracts for development of drugs for rare diseases
and conditions.

PART C—ELECTRONIC PRODUCT RADIATION CONTROL
Omitted.
Definitions.
Program of control.
Studies by Secretary.
Performance standards for electronic products.
Notification of defects in and repair or replacement of electronic
products.
Imports.
134

Segc . 352:

Misbranded drugs and devices
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§7352 MISUTaNueu urugs ana uevices Constitutionality
Construction
Currentness Construction with other laws
Dangerous when used as prescribed
A drug or device shall be deemed to be misbranded— e

Designation by name notin
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i 121Uscs§352 3] i United States Cod.. (@

Terms & Conditions

¥ DRUGS AND DEVICES

¥ DRUGS AND DEVICES

§ 351, Adulterated drugs and devices

§ 352, Misbranded drugs and devices

§ 353, Exemptions and consideration for certain drugs, devices, and biological products [Caution: See prospective amendment note below.]

§ 333z, Pharmacy compounding

§ 353a-1, Enhanced communication

§ 333b. Outsourcing facilities,

§ 353c. Prereview of television advertisements

§ 354, Veterinary feed directive drugs

§ 355, New drugs

§ 335-1. Risk evaluation and mitigation strategies

§ 3352, Pediatric studies of drugs

§ 335b. Adverse-gvent reporting

§ 3550, Research into pediatric uses for drugs and biological products

§ 355¢-1. Report

§ 3550, Internal committee for review of pediatric plans, assessments, deferrals, deferral extensions, and waivers
§ 335¢. Pharmaceutical security

§ 355f, Extension of exclusivity period for new qualified infectious disease products

§ 356, Expedited approval of drugs for serious or life-threatening diseazes or conditions
§ 336-1. Accelerated approval of priority countermeasures

§ 336z, Manufacturing changes

§ 356h. Reports of postmarketing studies
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Popular Name Table

Medical Device Amendments

Medical Device Amendments of 1976
Short title, see 21 USCA § 301 note
Pub.L. 94—2% May 28, 1976, 90 Stat. 539 (15 § 55; 21 §§ 321, 331, 3 34,351, 352, 358, 360,
360c to 360k, 374, 379, 379a, 381; 42 § 3512)

[ Medical Device Amendments of 1992 ]
Short title, see 21 USCA § 301 note
Pub.L. 102300, June 16, 1992, 106 Stat. 238 (21 §§ 301 note, 321, 331, 334, 346a, 352, 353,
356, 357, 360c, 360d, 360g, 360h, 360i, 360i notes, 3601, 360mm, 371, 372, 372a, 376,
81; 42 § 262)
Pub.L. 103-80, § 4(b), Aug. 13, 1993, 107 Stat. 779 (21 § 321)
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together with an identification of each act
in terms of its constitutional or statutory
references and each case in terms of
the volume and page reference
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FEDERAL AND STATE ACTS CITED BY POPULAR NAME Mec

Minn. Stat. AnM

wcm

Sept. 25,1962, P.L. 87-693, 76 Stat. 593, 42

5

edical Care Savings Account Act
4. Code Ann., 33-20B-1 et seq.
TIda. Code 1947, 41-5301 et seq.
. Comp. Stat. 1992, Ch. 820, § 152/1
ich. Comp. Laws Ann., 550.981 et seq.
Mont. Laws 1995, Ch. 295
N.M. Stat. Ann., 59A-23D-1 et seq.
pa. Purdon’s Stat., Title 72, § 3402a.2 et seq.

ical Center Act
P.R. Laws Ann. 1954, Title 24, § 49a et seq.

bdical Center Act (Chicago)

Ill. Rev. Stat. 1991, Ch. 111 1/2 § 5000 et
seq.

.y

edical Center District Act

I1l. Rev. Stat. 1991, Ch. 111 1/2, § 5000 et
. 5€q.

:’é‘dical Center Quota Act
Ark. Code Ann. 1987, 6-64-505 et seq.

édical Clinic Act
(\la. Code 1975, § 11-58-1 et seq.

Lg@ical College Act
Mo. Rev. Stat., 334.160

edical Conduct Reform Act (Professional)
N.J. Stat. Ann., 45:9-19.4 et seq.

dical Consent Law
a. Stat. Ann., 766.103

[ﬂ dical Contribution Act (Employee)
Ga. Code Ann., 31-9-1 et seq.

IIL. Rev. Stat. 1991, Ch. 48, § 35a et seq.
La. Rev. Stat. Ann., 40:1299.50 et seq.

tedical Corporation Act

‘Ark. Code Ann. 1987, 4-29-301 et seq.

Cal. Business and Professions Code § 2500 et
. seq.

I1l. Rev. Stat. 1991, Ch. 32, § 631 et seq.

La. Rev. Stat. Ann., 12:901 et seq.

N-Y. puolic Health Law 1953 (Consol. Laws
Ch. 45), § 4400 et seq.
S.D. Codified Laws 1967, 47-11-1 et seq.

Medical Corporation Act (Non-Profit Health
Maintenance Organization)

N.Y. Public Health Law 1953 (Consol. Laws
Ch. 45), § 4400 et seq.

Medical Cost Advisory Committee Act
I11. Rev. Stat. 1991, Ch. 23, § 5090 et seq.

Medical Database Commission Act
N.C. Gen. Stat. 1943, § 131E-210 et seq.

Medical, Dental and Hospital Service
Corporation Readable Insurance
Certificate Act

N.C. Gen. Stat. 1943, § 58-66-1 et seq.

Medical, Dental, Optometric and Hospital
Service Corporation Act
Ariz. Rev. Stat. 1956, § 20-821 et seq.

Medical Device Amendments of 1992 é 2 1 l | S ‘ 3 O 1 n Ote
June 16, 1992, P.L. 102-300, 21 U.S. Code

§ 301 nt.

Medical Disaster Insurance Fund Act

Colo. Rev. Stat., 8-46-301 et seq., 8-65-101
et seq.

Medical Disciplinary Act
S.C. Code Ann. 1976, § 40-47-200 et seq.

Medical Disciplinary Board Act
Wash. Rev. Code Ann., 18.72.010 et seq.

Medical Education and Tertiary Care Act

Fla. Stat. Ann., 395.60 et seq., 395.801 et
seq.

Medical Education Facilities Bond Act
N.J. Laws 1977, Ch. 235

Medical Emergencies Act (Coal Mine)
I11. Comp. Stat. 1992, Ch. 410, § 15/1 et seq.

Medical Emergency Services Act

Tex. Health and Safety Code, § 773.001 et
seq.

A
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pocket part!

appropriate, shall provide assistance on request, to the extent resources are available, to
the Secretary for the purposes of carrying out this section.

%21112) 25, 1938, c. 675, § 416, as added Aug. 10, 2005, Pub.L. 109-59, Title VII, § 7202(b), 119 Stat:

) HISTORICAL AND STATUTORY NOTES .
Revision Notes and Legislative Reports Effective and Applicability Provisions

2005 Acts. House Conference Report No.
109-203, see 2005 U8, Code Cong, o A_d"‘:_ 2005 Acts. Amendments by Pub.L. 109-59,

News, p. 452, 1§)§l T201 to 7204, effective Oct. 1, 2005, see
Statement by President, see 2005 U.S. Code b.L. 109-59, § 7204, set out as a note under
Cong. and Adm. News, p. S24. 21 USC.A. § 331

SUBCHAPTER V—DRUGS AND DEVICES
Parr A—Drues anp Devices
§ 351, Adulterated drugs and devices
A drug or device shall be deemed to be adulterated—
[See main volume for text of (a) to (e)]
(f) Certain class III devices

[See main volume for text of (1)]

(2)(A) In the case of a device classified under section 360c(f) of this title into
class IIT and intended solely for investigational use, paragraph ! (1)(B) shall not

ToTe caie maeU Gl

13 ALR, Fed. 747, Regulation of Health De-
vices Under Federal Food, Drug, and Cosmetic
Act (21 US.C.A. §§ 301 et seq.) as Affected by
Religious Guaranties of First Amendment.

129 ALR, Fed. 1, Construction and Applica-
tion of National Childhood Vaceine Injury Act
(42 U.S.C.A. §§ 300aa et seq.).

98 ALR, Fed. 124, Federal Pre-Emption of
State Common-Law Products Liability Claims
Pertaining to Drugs, Medical Devices, and Other
Health-Related Items.

93 ALR 5th 103, Products Liability: State-
ments in Advertisements as Affecting Liability
of Manufacturers or Sellers for Injury Caused
by Produet Other Than Tobacco.

75 ALR 4th 18, Liability for Retaliation
Against At-Will Employee for Public Complaints
or Efforts Relating to Health or Safety.

1 ALR 4th 921, Products Liability in Connec-
tion With Prosthesis or Other Products De-
signed to be Surgically Implanted in Patient’s

Body.

94 ALR 3rd 748, Liability of Manufacturer or
Seller for Injury or Death Allegedly Caused by
Failure to Warn Regarding Danger in Use of
‘Vaccine or Preseription Drug.

94 ALR 3rd 1080, Promotional Efforts Direct-
ed Toward Prescribing Physician as Affecting
Prescription Drug Manufacturer’s Liability for
Product-Caused Injury.

apply with respect to such device during the period ending on the da;
afber. L_he date uf the promulgation of the regulations prescribing the procedures ang
conditions required by section 360j(g)(2) of this title, -

(B) In ?he case of a c!evipe subject to a regulation promulgated under subsection
(h) of section 360e of this title, paragraph ! (1) shall not apply with respect to such
device during the period ending—

. (i)hior}lI t:f last day of the thirtieth ealendar month beginning after the month
in which the classification of the device in class III bee: ffecti
section 360c of this title, or Skt
g (ii) on the ninetieth day after the date of the promulgation of such regula-
on,
whichever occurs later.

[See main volume for text of (g) to (i)]
180 in original. Probably should be “subparagraph”.

LAW REVIEW AND JOURNAL COMMENTARIES

A modest proposal to rename the FDA: Apol-  ated drugs. Mark Klock, 36 Ariz, St. L.
ogists for carcinogens, teratogens, and adulter-  (2004), k, . LJ. 1161

LIBRARY REFERENCES
American Digest System CJS Drugs and Nareotics § 115, Weight and
Drugs and Nareotics =2 to 4, Sufficiency.
Corpus Juris Secundum

CJS Drugs and Nareoties § 14, Adulteration;
Manufaeturing Practices.

Research References

i
ALR Library L’zﬂ{lz of Utléecli‘edwﬂ Food, Drug, and Cosmetic
133 AL . , 1 US.CA. § 3T1(E). !
s M?- A“'ednfzgﬂéﬂ}"'g“ b 1::_:] Drug” 12 ALR, Fed. 475, Validity, Construction, and
5 aning  of (P) of Fer Food,  Applieation of Color Additive Provisions of Fed-
#égﬁnlg ?.-Zmem'f; .;;vt @1 U.s;.fc;t § 321(P)).  eral Food, Drug, and Cosmetic Act, as Amended
. . lecessity ‘ormal Hear- 1 U.S.C.
ing ‘Prior to Issuance of jons Under 0(2! ekt Raguistea 2 ) 376, ad

. 58

42 Am. Jur. Proof of Facts 2d 97, Cosmetics
Injuries,

49 Am. Jur. Proof of Facts 2d 125, Teratogen-
ic Drugs. E

T Am. Jur. Proof of Facts 8d 1, Injuries from
Drugs.

§ 352. Misbranded drugs and devices

25 Am. Jur. 2d Drugs and Controlled Sub-
stances § 102, Powers and Duties of Secretary
of Health and Human Services; Delegation to
FDA; Regulations.

25 Am. Jur. 2d Drugs and’ Controlled Sub-
stances § 106, Drugs Exempt from Act Provi-
sions.

25 Am. Jur. 2d Drugs and Controlled Sub-
stances § 137, Generally,

25 Am. Jur. 2d Drugs and. Controlled Sub-
stances § 138, Nonconformance With Current
Good Manufacturing Practice.

Forms

Federal Procedural Forms § 31:25, Checklist-
Statutes and Regulations Providing Opportunity
for Hearing. -

Federal Procedural Forms § 31:26, Right to
Hearing.

Federal Procedural Forms § 31:76, Classifica-
tion and Reclassification of Medical Device.

Federal Procedural Forms § 31:197, Scope of
Division.

Federal Procedural Forms § 31:201, Seizure
Actions,

4A West's Federal Forms § 5851, Complaint
for Forfeiture.

4A West’s Federal Forms § 5859.10, Consent
Decree of Condemnation.

Treatises and Practice Aids

Federal Procedure, Lawyers Edition § 35:42,
Right to Hearing.

Federal Procedure, Lawyers Edition
§ 35:219, Device Classes.

Federal Procedure, Lawyers Edition
§ 35:280, Necessity of Approved Application.

Federal Procedure, Lawyers Edition
§ 85:389, Grounds for Seizure.

A drug or device shall be deemed to be misbranded—

[See main volume for text of (a).to (e)]

(f) Directions for use and warnings on label

Unless its labeling bears (1) adequate directions for use; and (2) such adequate
warnings against use in those pathological conditions or by children where its use
may be dangerous to health, or against unsafe dosage or methods or duration of
administration or application, in such manner and form, as are necessary for the
protection of users, except that where any requirement. of clause (1) of this
paragraph, as applied to any drug or device, is not necessary for the protection of
the public health, the Secretary shall promulgate regulations exempting such drug
or device from such requirement. Required labeling for preseription devices
intended for use in health care facilities or by a health care professional and
required labeling for in vitro diagnostic devices intended for use by health care
pr ionals or in blood i ts may be made available solely by electronic
means, provided that the labeling complies with all applicable requirements of law,
and that the manufacturer affords such users the opportunity to request the
labeling in paper form, and after such request, promptly provides the requested
information without additional cost.

[See main volume for text of (g) to (t)]

(v)! Single-use medical devices; required stat ts on labeli

If it is a reprocessed single-use device, unless all labeling of the device prominent-
ly and conspicuously bears the statement “Reprocessed device for single use.

59

35



Use electronic resources to update the statute

FIND&PRINT KEYCITE DIRECTORY KEYNUMBERS COURTDOCS FORMFINDER SITE MAP

Westlaw New Jersey| Pennsylvania| New York | Legislative History-State | Legislative History - Fed | Librarians
Locate in Result Links for 21 USCA § 352 | Result List (1 Doc) [El
& "a M OTHER:
=N = 4 Previous Section 21 U.§.C.A. § 352 Next Section b .
i § 352, Mishranded drugs and devices
Lrapnical statutes X X
Graphical Statutes Effective: [See Motes] Brior | Proposed
O —— —
Nest Partes —
FOR EDUCATIONAL USE ONLY
21 U.5.C.A. § 352
. ResultsPlus™ wiew All Results
United States Code annotated Currentness
Title 21. Food and Drugs (Refs & Annns) Federal Procedure
Chapter 9. Federal Food, Drug, and Cosmetic Act (Refs & Annos) Civil Seizure and Forfeiture, Seizure:
"B Subchapter . Drugs and Devices Libel of Information, Adulterated or
“E_Part &, Drugs and Devices (Refs & snnos Mishranded Druns or Devices
=g 352. Misbranded drugs and devices
Am.Jur. Trials
. . Snack Food Product Liability
A drug or device shall be deemed to be misbranded--
. _ PLI
(a) False or misleading label cupplemantal Materials:
2005
If its labeling is false or misleading in any particular. Health care economic information provided to a
formulary committee, or other similar entity, in the course of the committee or the entity carrying out
its responsibilities for the selection of drugs for managed care or other similar organizations, shall not be considered to be false or misleading under
this paragraph if the health care economic information directly relates to an indication approved under section 355 or under section 262{a} of Title
42 for such drug and is based on competent and reliable scientific evidence. The requirements set forth in section 355(a) aof this title or in section
262(a) of Title 42 shall not apply to health care economic information provided to such a committee or entity in accordance with this paragraph.
Infarmation that is relevant to the substantiation of the health care economic information presented pursuant to this paragraph shall be made
available to the Secretary upon request. In this paragraph, the term “health care economic information” means any analysis that identifies,
measures, or compares the economic consequences, including the costs of the represented health outcomes, of the use of a drug to the use of
another drug, to another health care intervention, or to no intervention.
(b} Package form; contents of label -
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§ 46:6 ELEMENTS OF AN ACTION

grounded on misrepresentation and negligent misrepresentation.®
Negligent misrepresentation exists where. the representation
made by, the defendant’is one which an.ordlnal;lly careful pérson
would not have made under the circumstances. -

§ 46:7 Choice of law and forum X

The law of more than one state may be involved where recovery
is sought-from the manufacturer or.the seller of a produgt:for
injury to person.or property allegedly caysed by the product. The
produyct in question may have been magufa,ct.u_red_ in one,state,
sold by the manufacturer in another, sold by a retailer in _sa‘t’:b}x;d,
and used by the purchaser in a fourth. The products 13@}_3111ty_ ac-
tion may be brought in still anothér state. Where a deg't;ts_h-
ability case had multi-state aspects, it may become 'pgcessax‘y for
the court to decide what law applies to"the case. This'may re! ullf.
in applying-the law of more‘than ore state, where the suit-is
grounded on difféerent ‘theories calling for the application of ithe
law of different jurisdictions.’ g

. <
§ 46:8 New Jersey product liability and punitive damage
statutes .
The legislature of the State of New Jersey found that there
was an urgent need for remedial legislation to es_tabhsh clear
rules with respect to certain matters relating to actions fl?r (_3arn-
ages for harm caused by products, including certain principles
under which liability is imposed and the sltandards and prpge-
dures for the award of punitive damages.' As a result,‘thle
legislature has enacted several statutes dealling with product li-
ability ih New Jersey and punitive damage awerds in product li-
ability actions.?

PropucTs LiaBmiTy § 46:8

preponderance of the evidence-that the product causing the harm®
was not reasonably fit, suitable, or safe for its intended purpose
bedause it: (a) deviated from-the design specifications,. formulae,
or.performance-standards of the'manufacturer or frofn otherwise
ideritjcal units'manufacturéd to the Same manuficturing’ specifi-
cativns or formulaé, (b) failed, to contain adequate Warnings or
ilisi_;’ructidns,"or (c)'was designed in a defective rrr'a:.r}nerf

. In addition to establishling. these standards for impesing prod-
uct liability in New Jersey, the statutgs also set forth a nurmber
of,defenses and exceptions to such liabijlity. Thus, a manufacturer
ot seller will not be liable for harm allegedly-caused by a product
that was designed in a defective manner if: (1) at'the time the
proéduct. left the control of the manufacturer, there was not a
practical and technically feasible alternative design that would
have prevented the harm .without substantially impairing the
reasonably anticipated or intended function of theiproduct;” (2)
the characteristics of the product are known to ‘therordinary
consumer or user; and the harm was caused by afi unsafe aspect
of the -product that is an inhetent characteristic of the product
and that would be recognized-by the ordinary person who uses or
conisumes the product with the-ordinary knowledge comnion to
the class of persons for whom the product is intended;® or (3) the
Harm was caused by an unavoidably unkafe aspéct of the product
and tbe product was accompanied' by an adeguate warning or

uct, irrespective of the theory underly- S«Harm™ mearis (a) physical dam-
ing the claim, except actions for harm  age to property, other. than tot he
caused by breach of an express war- product itself; (b) persgnal physical ill-

Thus, a manufacturer or seller

product liability action® only

2Am. Jur. 24, Products Liability
§ 586.
3Am. Jur. 2d, Products Liability
§ 591.
[Section 46:7]
"Am. Jur. 2d, Products Liability
§ 866.
tion 46:8]
'See N.J.S.A. 2A:58C-1(a).

2Gee N.J.S.A. 2A:58C-1
A:58C-7. The statutes are mnot i

t

476

of a product will be liable ina
if the claimant* proves 'b?f a

A

tended to codify all issues relating to

. produgt liability, but only to deal with

matters that require clarification.
N.J.S.A, 2A:58C-1(a). Also, except-as
otherwise provided in the statutes, the
statutes are not intended to éstablish
any rule, or alter any existig rul_e,
with respect to the burden of:proof in
a product liability action. NW.S.A.
2A:58C-7. ° ‘\'
3«product liability actiofs”
means any claim or action brought by
a claimant for harm caused by a prod-

ranty. N.J.S.A. 2A:58C-1(b)(3). The ness, injury or death; {¢) pain and suf-

atatutes do not apply to any environ-
mental tort action, which is defined as
giyil action seeking damages for
iam where the cause of the harm is
exposure to toxic chemicals or sub-
stances, but does not mean actions
involving drugs or products intended
for personal consumption or use. See
LJ.S.A. 2A:58C-1(b)(4), 2A:58C-6.
“*Claimant” means any, person
who bringd a product liability action,
and if such an action is brought
th‘ro\llgh or on behalf of an estate, the
term includes the person’s decedent,
or if an action is brought through or
‘orrBehalf of a minor, the term includes
thé& “person’s parent or guardiah.
N.J.S.A. 2A:58C-1(b)(1).

e

fering, mental anghish, or emotional
harm; and (d) any loss of consortium
or services or other loss deriving from
any type of harm described in (a)
through (c) above. N.J.S.A. ZAI58C-
1(bX2).

°N.J.S.A. 2A:58C-2.

"N.J.S.A. 2A:58C-3(a)(1).

. ®N.J.S.A. 2A:58C-3(a)(2). This
exception does not apply to industrial
magchinery or other equipment used in
the workplate, nor is it intended to ap-
ply to dangers poséd by products such
as machinery or equipment that can
feasibly bé élimiriated without impair-
ing the: usefulness of the product.
N.J.S:A, 2A:58C=3(a)2).

477
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New Jersey Products Liability Statute

NJSA 2A:58C

CHAPTER 58C
PRODUCTS LIABILITY
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2A:538C-1. Legislative findings; definitions .

a. The Legislature finds that there Is an urgent need foir rcn‘fedml
Jegislation lo establish clear rules with respect to ciertaln I?“‘]te:i
relating to actions for damages for. harn.l C'fll}:it!d» by. pr oduslts, 11;]c :l]-,e
ing certain principles under which liability is impose an Tij'
standards and procedures for the award qf punitive damlagc_?. b1s
act is not intended to codify all issues relanln.g to. product ]Iab].‘l]iy.t g
only to deal with matiers that requirc clarl‘flcatlon. The I.JCE{S ature
further finds that such sponsors’ or comml.nee staFemF:an L‘;l 11;]?’
be adopted or iucluded in the legislative hls_tory of T,hls act shall be
consulted in the interpretation and construction ol this act.

L. As used in this act: -

(1) “Clainant” means any pcrson who brings a product hab{ﬂﬂ:y
action, and if such an action is braught through or on behalflo an
estate, the term includes the person's decedent, or if an action }:s
brought through or on behalf of & minor, the term includes the
person’s parcnt or guardian.

(2) "Har’' means (a) physical damage.: to property, nther'thhzfn (T(;
the product itself; (k) personal physical 11111.cs:., injury .or dgcn;‘), c
pain and suffcring, mental anguish or emotmn_z\l‘ harm; and ( any;
loss of consertium or services or other loss deriving fro{n any type o
harm described in subparagraphs (a) through (c) of this paragraph.

(3} “Product liability action” means any claim_ or actlo.n brc;ugli'lt
by a claimant for harm caused by a prloducl, irrespective od tbc
theory underlying the claim, except actions for harm caused by
breach of an express warranty.

(4) "“Environmental tort action” means a civil‘actiun seeking dan.m-
apes fur harm where the cause of the harm is ex}':osure. ta dmxm
chemicals or substances, but does nol wean actions involving drugs
or preducts intended for personal consumption or use

L1987, ¢. 197, § 1, cff. July 22, 1987.
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2A:38C-1

Senate Judiciary Committee Statement
Senate, No. 2805—L.1987, c. 197

Subsection a. of section 1 sets forth a declaration of legislative
purpose. The act is intended as a remedial measure to clarj
certain matlers pertaining Lo the rules governing actions for harm
caused by products and to establish statutory standards and progce.
dures for the imposition of punitive damages.

Subsection b. ol section | contains definitions of the terms “clajm.
anl,” "harm,” and “product liability action” and “environmenta]
tort action.” These definitions establish the scope of the act, which
is intended to apply to all actions for harm caused by products
except actions for harm caused by breach of an express warramyi
Sections 2 through 4 contain provisions dealing with actions for
damages {or harm caused by products. These sections are intended
1o establish clear rules with respect to specific matters as to which
the decisions of the courts in New Jersev have created uncertainty
while reserving the concept that manufacturers may be held stricn):
liable for harm caused by products that are defective. The provi-
sions of sections 2 through 4 are not intended to codify all issues
relating to preduct liability, but only to deal with matters thag
require clarification.  These sections do not, lor example, affect
existing statutory and common law rules concerning contributory
negligence and comparative fault or other mallers not expressly
addressed by this legislation. In particular, sections 2 through 4 are
not intended 1o affect the holding in Suter v. San Angelo Foundry &
Machine Company, 81 N.J. 150 (1979), with respect to the applica-
tion of the principle of comparative fault in cases involving work-
place injuries.

Section 2 identifies the theories under which a manufacturer or
seller may be held liable for harm caused by a product. These
comprise manufacturing defects, warning defects, and design de-
fects. Except as modified by the provisions of sections 3 and 4, the
elements of these causes of aclion are to be determined according to
the existing common law of the State.

Section 3 clarifics certain matters relating o liability for harm
caused by an alleged design defect.  Paragraph (1) of subsection a.
of section 3 provides that a manufacturer or seller is not liable if at
the time the product left the manufacturer's control there was not
available a practical and feasible alternative design that would have
prevented the harm withoul substantially impairing the usefulness
or intended function of the product. Under recent decisions of the
New Jersey courts, it is clear thal evidence concerning the availabili-
ty of alternative designs (sometimes referred to as the “state of the
art”) is relevant in determining whether a product is defective in
design, but it is unclear what effect is to be given to a determination
that no safer alternative design was feasible when a product was
manufactured. This provision makes clear that such a determina-
tion precludes liability in a design-defect case pot falling within the
exception provided for in subsection b, of section 3.

Paragraph (2) of subsection a. of section 3 applies to products whose
characteristics are krown to the ordinary consumer. It provides
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that such a product is not defective in design if harm results from an
inherent characteristic of the product that is known te the ordinary
person who uses or consumes it with the knowledge common to the
class of persons for whom the product is intended. This provision,
which adopts the rule established by comment i 1o section 4024 of
the American Law Institute’s Restatement (Second) of Torts, recog-
nizes that there are many common products, such as [oods and
other consumer products, whose use necessarily involves some risk
of harm. For example, use of butter may conceivably alfect choles-
erol levels in the arteries and be linked to heart disease, but the
produci is not for this reason "defective.” This “consumer expecta-
tions' test has been recognized by the New Jersey courts. See
O’Brien v. Muskin Corp., 94 N.J. 169 (1983), Suter v. San Angelo
Foundrv & Machine Company, 81 N.J. 150 (1979), Whitehead v. St.
Joe Lead Co., Inc., 729 F.2d 238 {3d Cir.1984). This rule is
intended to apply to familiar consumer products of the kind identi-
fied in comment i to section 402A of the Restatement (Second) of
Torts. It is not intended to apply to other products, such as
machinery or other equipment encountered in the workplace. Simi-
larly, it is not intended to apply to dangers posed by products such
as machinery or equipment that can feasibly be eliminated without
impairing the usefulness of the products, because such dangers arc
not “inherent.”

Paragraph (3) of subsection a. of scction 3 provides that a manufac-
turer ot seller is not liable for a design defect if harm results from an
unavoidably unsafe aspect of a product and the product was accom-
panied by an adequate warning or instruction, as provided in section
4 of the act. This provision is based on comment k to section 402A
of the Restalemnent (Second) of Torts and is intended to be applied
principally in cases involving prescription pharmaceuticals and vac-
cines. The use of such products ordinarily cniails some risk of side
effects, and it is intended that such products shall not be found
“defective” il they are preperly manufactured and are accompanied
by proper warnings or instructions.

Subsection b. of section 3 establishes a limited exception to the
provisions of paragraph (1) of subsection a. concerning compliance
with the staie of the art. In an extraordinary case, a court may
conclude that the state-of-the-art provision does not apply if the
court makes all of the following determinations: (1) that a product
is egregiously unsafe or ultrahazardous; (2} that the ordinary user
or consumer of the product cannot reasonably be expected to have
knowledge of the product’s risks, or the product poses a risk of
serfous injury lo persons other than the user or consumer; and (3)
that the product has little or no usefulness. It is intended that such
a finding would be made only in genuinely extraordinary cases—for
example, in the case of a deadly toy marketed for use by young
children, or of a product marketed for use in dangerous criminal
activities.

Section 4 provides that a manufacturer or seller is not liable in a
warning-defect case if an adequate warning is given when the
product has left the control of the manufacturer or seller or, in the
case of dangers discovered afler the product has left control, il an
adequate warning is then given by the manufacturer or seller. The
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§ 2A:58C-1. Findings; definitions

a. The Legislature finds that there is an urgent need for remedial legislation to establish
clear rules with respect to certain matters relating to actions for damages for harm caused
by products, including certain principles under which liability is imposed and the standards
and procedures for the award of punitive damages. This act is not intended to codify all
Issues relating to product liability, but only to deal with matters that require clarification.
The Legislature further finds that such sponsors' or committee statements that may be
adopted or included in the legislative history of this act shall be consulted in the
interpretation and construction of this act.

b. As used in this act:

(1) "Claimant" means any person who brings a product liability action, and if such an
action is brought through or on behalf of an estate, the term includes the person's
decedent, or if an action is brought through or on behalf of a minor, the term includes the
person's parent or guardian.

(2) "Harm" means (a) physical damage to property, other than to the product itself; (b)
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2 principal sources for Federal rules and regulations are the Federal Register and the
Code of Federal Regulations.

Rules and Regulations mean the same thing for the purposes of Administrative Law.

All Administrative Law gets Authority from the underlying statutes.

Regulations govern all aspects of our lives--

Building construction, safety of food, roads we drive on, cars we drive in, products we
have in our homes, means of communication between us and the outside world.

When a federal law is enacted it may require various governmental agencies
to issue regulations to carry out that law. The Federal Register is the official
vehicle used to notify the public of those regulations. Hence it is called “quasi-
legislative.”



Chronological Compilation Subject Compilation

Federal Register (F.R.) Code of Federal Regulations (C.F.R.)

New Jersey Register (N.J.R.) New Jersey Administrative Code(N.J.A.C.)




FAA
FCC
FDA

NLRB
NRC
USAF

EPA
SEC

A way out of the woods for Europe
The Living with the Muslim Brotherhood

E. CONnNom i St Shining a light on China’s politics

Hedge funds closing down

TURALANY LATH- PATH 113 ExsnamhiLiom The runaway universe

Over-regulated
Amerlca - -

ATF
DOT

GSA
IRS
NASA
NIH

USDA
VA

An alphabet soup of administrative agencies




Federal Register

Proposed changes to existing regulations and new regulations are published
in the Federal Register (FR). Update status and language of regulations
found in the CFR by consulting the Federal Register. Published each day of

the week (Mon.-Fri) except holidays.

Also contains:

--Notices of meetings

--Hearings

--Adjudicatory Proceedings

--Text of Presidential Proclamations
--Executive Orders



Code of Federal Regulations (CFR) — codification of
all the regulations in force promulgated by the
executive branch and independent agencies of
government with general applicability and
continuing legal effect.

Arranged in 50 titles by agency updated yearly.
Between updates Federal Register should be consulted
for additional rulemaking.

Title 1 through Title 16 as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 as of July 1
Title 42 through Title 50 as October 1
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~cgulations.gov (current) iIs a one stop site to
comment on proposed federal regulations. It also
provides easy access to proposed regulations by
agency, by topic, or by keyword.

By law, the Federal Register is required to provide
a chance for the public to comment on proposed
regulation or regulatory changes. This website
makes this process convenient.

Commenting on Proposed Regulations

Proposed new regulations or changes to existing regulations are published in the Federal Register to give affected and interested parties an opportunity to
comment

Traditionally, people submitted comments to proposals by mailing letters to the specific agency addresses provided in Federal Register notices. Now
agencies also solicit and accept comments by email and through the Internet

Regulations.gov is a searchable collection of proposed regulations that are currently open
__— for commen t. This site includes most (but not all) proposed regulations published in the
Federal Register, but it doesn't stop there. People can respond on the website to proposed

- —~——
re 9 U I O I- l O n S - 9 o V regulations and they can see comments left by others

Click on the Help link to view a tutorial on using the site and for a glossary of terms
Includes Tips for Submitting Effective Comments
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ADMINISTRATIVE DECISIONS

Substantive agency decisions are potentially
available in four different places: : . .
Adminstrative decisions can

full text online using Lexis and Westlaw be referred to as "quasi-
judicial” because the
the agency's Web site agency was given the
authority by Congress to
looseleaf services adjudicate “contested
cases.”

officially published reports of decisions

Publication of administrative decisions is more
fragmented than rules and regulations, and there
IS no one place where all such decisions are
located. In fact, some agencies do not publish
their decisions in any format.
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New Jersey Register
New Jersey Administrative Code

The two publications dealing with administrative law in the state of New
Jersey. They closely follow the format of the federal administrative
publications except that the NJR is published once every 2 weeks and the
code in print is a looseleaf service update monthly incorporating all changes
adopted in NJR. LexisNexis is the official publisher and obligated to provide a
free online version to the public.

New Jersey Administrative Code
http://www.lexisnexis.com/hottopics/njcode/

New Jersey Register (from July 1995 on) at
http://www.lexisnexis.com/njoal.

The New Jersey Register from the first issue (September 25, 1969)
through June 1995 can be accessed through the New Jersey State Library at

http://www.njstatelib.org/slic home/law library/new jersey legal
resources/new jersey register
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--Each state has a similar system of publishing
rules/regulations of its executive agencies,
departments or commissions of government.

--To find out either go to that state’s website or look it
up in one of the online services (Lexis, Westlaw,
Bloomberg Law or other.
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CHECKLIST FOR CURRENT FEDERAL REGULATIONS
Code of Federal Regulations (CFR)

General index to set

Privately published index by CIS

Table of authorities cites from USC to regulations issued under statute

Reference to regulation in court case, journal article, loose-leaf service, book, etc.
Lexis or Westlaw

Use GPO FDSys to search CFR:
http://www.gpo.gov/fdsys/browse/collectionCfr.action?collectionCode=CFR

List of Sections Affected (LSA) locates new regulations by table showing cite of
regulations in Federal Register that affects CFR section.
Latest issue of Federal Register for the month has a list of sections affected during that

Lexis or Westlaw

Internet for Federal Register on FDSys:
http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=FR
Contact the agency or check the website for additional information

Shepard’s Code of Federal Regulations Citations(Lexis) or KeyCite(WestLaw) give court
cases and administrative decisions citing the CFR.

Cite in Federal Register where regulation is adopted gives background and reasons for
adoption
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New Jersey Administrative Reports 2d (NJAR) has table of statutes and regulations cited by
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Internet at http://njlegallib.rutgers.edu/njar/njarhome.htm;NJAR 3d is available on the
Internet at http://lawlibrary.rutgers.edu/oal/search.html

Original publication in New Jersey Register gives background and reasons for adoption.
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Types of Secondary Sources:

» @ Legal encyclopedias
» @ Legal periodicals

» ® Loose-leaf services
» @ Newspapers

» @ Legal dictionaries

» @ Treatises/nutshells/form books,
etc.




Consult Secondary Sources:

» @ When encountering an unfamiliar area of
law

» ® When encountering a new or developing
area of law

» @ When encountering too little or too much
material among primary sources

» Or
» @ When you just want to save time and effort
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“property” whose damage gives rise to a claim
under the Act. Rispens, 621 N.E.2d at 1089.
That result, apparently accepted by the legisla-
ture, dictates disallowance of the claim for dam-
age lo the defective product, -whether or not
accompanied by other damage. Thus, for the
same reasons given in Progressive, we hold that
damage caused to other property by a defective
product does not create a claim for damage to
the product itself. We also think there are other
persuasive reasons to reject the Dutsch rule. If
recovery hinges on the presence of other dam-
age, many cases will be launched into quests for
some collateral damage. An oil stain on a garage
floor (rom a failed engine or a burnt blade of
grass [rom a fire should not create a claim where
none existed. . :

We conclude that it was error for the trial
court to refuse to instruct the jury that damage
to the preduct itself, Ie., the motor home, was
not recoverable under the- Products Liability
Act. In reviewing a trial court's decision to give
or refuse tendered instructions, the Court con-
siders: (1) whether the instruction correctly
states the law; (2) whether there was evidence in
the record to suppert the giving of the instruc-
tion; and (3) whether the substance of the ten-
dered instruction Is covered by other
instructions which are given. Wooley v. State,
716 N.E.2d 919, 926 (Ind. 1599). An errcneous
instruction merits reversal if it could have
formed the basis for the jury’s verdict. Canfield
v. Sandock, 563 N.E.2d 1279, 1282 (Ind. 1990).

Here, it is clear that Indiana Pattern Instruc-

tion’ No. 11.40 left the jury with the mistaken
impression that it should award full damages for
the mater hame to ve if It determined
that Fleetwood was liable to Progressive in Pro-
gressive's products llability claim, and that the
trial court erred in refusing to give Fleetwood's
instruction. Ordinarily, a new trial would be

Current Decisions

56,599

required. However, where, as here, liability was

. determined by the jury and the basis of the

jury's damages award is apparent, it Is appro-
priate to vacate the portion of the damages
award not recoverabls as a matter of Indlana
law. See Ind. Appellate Rule 1S(NXS) (now
App. R. 66(C)(4)) ("“The court, with respect to
all or some of the partivs or upon all or some of
the issues, may order: ... {(6) In the case of
excessive or inadequate damages. entry of final
judgment on the evidence for the amount of the
proper damages...”). °

No challenge is raised to tue award of pre-
judgment interest beyond a challenge to the
underlying judgment. Accordingly, prejudgment
interest should be awarded in proportion to the
amount of the judgment that is affirmed.

CONCLUSION

We affirm the. jury’s award of damages in the
amount of $6,587.89, reverse the damages
award in the amount of $162,500, and remand
with direction that judgment be entered for the
plaintiff in the amount of $6,587.89 plus pre-
Judgment interest of $1,826.56.

SHEPARD, Chief Justice, and SULLIVAN, Jus-
tice, concur. RUCKER, Justice, concurs in result
with separate opinion in which DicksoN, Jus-
tice, concurs. -

{Concurrence)

RUCKER, Justice, concurring in result; Be-
cause of the doctrine of stare decisis, I concur in
the result reached by the majority. Both Martin
Rispens & Son v. Hall Farms, Inc., 621 N.E.2d
1078 (Ind. 1993), and Reed v. Central Soya Co.,
Inc., 621 N.E.2d 1069 (Ind. 1993), compel
outcome in this case.

DICKSON, Justice, concurs.

. [116,119] BUCKMAN CO., Petitioner v. PLAINTIFFS' LEGAL COMMITTEE,

Respondent.

U.S: Supreme Court: 98-1768; February 21, 2001. 531 US 341, 121 SCt 1012, 148 LEd2d 854.
Appeal from the U.S. Court of Appeals, 3d Circuit; 97-1783; Stapleton, Circuit Judge. Reversed.

The opinion of the U.S. Court of Appeals, 3d Circuit, appears at CCH ProbUCTS LIABILITY

REPRTS { 15,408,

Preemption Doctrine: Pedicle Screws: Medical Device Amendments: Implied Preemp-
tion: Fraud on FDA.—State-law [raud-on-the-FDA clatms regarding off-label use of bone screws in
the surgery of spinal pedicles conflicted with the powers granted to the FDA to deter fraud and
balance varied statutory objectives; therefore the claims were impliedly preempted by the Federal

Food, Drug, and Cosmetic Act and the Act's Medical Device Amendments, The screws were
approved by the FDA as being substantially equivalent to devices that were already on the market
prior to the Amendments’ enactment in 1976. The federal statutory scheme empowered the FDA to
punish and deter fraud against the agency, which had at its disposal a variety of enforcement
options that allow it to make a measured response to suspected fraud. Compliance with state tort
law in addition to the FDA’s detailed regulatory regime would increased the burdens facing medical
device manufacturers, Furthermore, the fraud-on-the-FDA claims, if successful, could have judged
716,119

Products Liability Reports
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JUDGMENT 4:50-3

4:50-2. Time of Motion
The motion shall be made within a reasonable time, and for reasons (a), (b)
and (c) of R. 4:50-1 not more than one year after the judgment, order or

proceeding was entered or taken.
Note: Source—R.R. 4:62-2 (second sentence).

COMMENT

1. Generally.
2. Void Judgments.
3. Reasonable Time.

1. Generally. The basic scheme of the rule is to require that a R. 4:50-1 motion
be made within a réasonable time urider the circumstances, and to impose an outer
limit of one year on motions. made pursuant to subsection (a) mistake,
inadvertence, surprise, or excusable neglect; subsection (b) newly discovered
evidence; and subsection (c) fraud, misrepresentation, or misconduct. See Orner
v. Liu, 419 N.J. Super. 431, 437 n.7 (App. Div.'2011); Bascom Corp. v. Chase
Manhattan, 363 N.J. Super. 334, 340 (App. Div. 2003), certif. den 178 N.J. 453
(2004) certif. den. 178 N.J. 453 (2004). ' '

Where the order or judgment from which relief is sought is not served or
otherwise transmitted to the party complaining of it, the timeliness of the
application is measured by when the party had actual notice. Farrell v. TCI of
Northern N.J., 378 N.J. Super. 341, 353-354 (App. Div. 2005). 4

2. Void Judgments, The ordmary rule is that a motion pursuant to subsectlon (d)
must be made within a reasonable time despite the voidness of the judgment or.
order. See United Pacific Ins. Co. v. Lamanna’s Estate, 181 N.J. Super. 149 (Law
Div. 1981); Last v. Audubon Park Associates, 227 N.J. Super. 602 (App. Div.-
1988), certif. den. 114 N.J. 491 (1989); Citibank, N.A. v. Russo, 334 N.J. Super.
346, 353 (App. Div. 2000). But see contra, Berger v. Paterson Veterans Taxi, 244
N.J. Super. 200 (App. Div. 1990), holding that a void judgment not entitled to
enforcement or execution may be moved against under this rule at any time.
Nevertheless, where defendant failed to seek relief under this rule and intervening
rights of an innocent third person arose in the meantime, relief will be denied. City
of Newark v. (497) Block 1854, 244 N.J. Super. 402 (App. Div. 1990); Friedman
v. Monaco and Brown Corp., 258 N.J. Super. 539, 545 (App. Div. 1992); Reaves
v. Egg Harbor Tp., 277 N.J. Super. 360 (Ch. Div. 1994).

3. Reasonable Time. What constitutes a reasonable time. is, of course,
dependent on the totality of the circumstances. See Moore v. Hafeeza, 212 N.J.
Super. 399 (Ch. Div. 1986)(an application by the mather of a child born out of
wedlock seeking reconsideration of a paternity decision 16 years after the birth
based on developments in HLA testing failed to meet the reasonable time
standard); Mt. Olive Com. v. Tp. of Mt. Olive, 340 N.J. Super. 511,531 (App. Div.
2001), reaff"d after remand 356 N.J. Super. 500 (App. Div.), certif. den. 176 N.J.
73 (2003) (laches is a relevant consideration in the decision to modify or refuse to
enforce a consent decree in public interest litigation). Note that the one-year
limitation for reasons (a), (b) and (c) of the Rule does not mean that filing within
one year automatically qualifies as within a reasonable time. Orer v. Llu, 419°NJ.
Super. 431, 436-437 (App. Div. 2011). ' :

4:50-3. Effect of Motion

A motion under R. 4:50 does not suspend the operation of any judgment,
order or proceeding or affect the finality of a final judgment, nor does this
rule limit the power of a court to set aside a judgment, order or proceeding

12-3-2011 Access THis Book ONLINE - SEe INsiDE Back CovER 1811
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4:50-2 [{[Page #1811 4:50-3

4:50-2. Time of Motion

The motion shall be made within a reasonable time, and for reasons (a),
(b) and (c) of R. 4:50-1 not more than one year after the judgment, order
or proceeding was entered or taken.

Note: Source_ _R.R. 4:62-2 (second sentence).

COMMENT

What's New? .

1. Generally. The basic scheme of the rule is to require that a R. 4:50-1 motion
be made within a reasonable time under the circumstances, and to impose an
outer limit of one year on motions made pursuant to subsection (a) mistake,
inadvertence, surprise, or excusable neglect; subsection (b) newly discovered
evidence; and subsection (c¢) fraud, misrepresentation, or miscenduct. See Orner
v, Liu, 419 N.J. Super. 431, 437 n.7 (App. Div. 2011);, Bascom Corp. v. Chase
Manhattan, 363 N.J. Super. 334, 340 (App. Div. 2003), certif. den. 178 N.J. 453
(2004) certif. den. 178 N.J. 453 (2004).

Where the order or judgment from which relief is sought is not served or
otherwise transmitted to the party complaining of it, the timeliness of the
application is measured by when the party had actual notice. Farrell v. TCI of
Northern N.J., 378 N.J. Super. 341, 353-354 (App. Div. 2005).

2. VYoid Judgments. The ordinary rule is that a motion pursuant to subsection
(d) must be made within a reasonable time despite the voidness of the judgment
or order. See United Pacific Ins. Co. v. Lamanna's Estate, 181 N.). Super. 149
(Law Div. 1981); Last v. Audubon Park Associates, 227 N.J. Super. 602 (App. Div.
1988), certif. den. 114 N.). 491 (1989); Citibank, N.A. v. Russo, 334 N.J]. Super.
346, 353 (App. Div. 2000). But see contra, Berger v. Paterson Veterans Taxi, 244
N.J. Super. 200 (App. Div. 1990), holding that a void judgment not entitled to
enforcement or execution may be moved against under this rule at any time.
Nevertheless, where defendant failed to seek relief under this rule and intervening
rights of an innocent third person arose in the meantime, relief will be denied. City
of Newark v. (497) Block 1854, 244 N.J). Super. 402 (App. Div. 1990); Friedman v.
Monaco and Brown Corp., 258 N.]. Super. 539, 545 (App. Div. 1992); Reaves v.
Egg Harbor Tp., 277 N.J. Super. 360 (Ch. Div. 1994).

What's New?

3. Reasonable Time. What constitutes a reasonable time is, of course,
dependent on the totality of the circumstances. See Moore v. Hafeeza, 212 N.J.
Super. 399 (Ch. Div. 1986)(an application by the mother of a child born out of
wedlock seeking reconsideration of a paternity decision 16 years after the birth
based on developments in HLA testing failed to meet the reasonable time

http://www.gannlaw.com/OnlineApp/ResearchTools/Main/get_file.cim?book_code=1&gr...
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standard); Mt. Olive Com. v. Tp. of Mt. Olive, 340 N.J. Super. 511, 531 (App.
Div. 2001), reaff'd after remand 356 N.). Super. 500 (App. Div.), certif. den. 176
N.J. 73 (2003) (laches is a relevant consideration in the decision to modify or
refuse to enforce a consent decree in public interest litigation). Note that the one-
year limitation for reasons (a), (b) and (c) of the Rule does not mean that filing
within one year automatically qualifies as within a reasonable time. Orner v. Liu,
419 N.J. Super. 431, 436-437 (App. Div. 2011).

4:50-3. Effect of Motion

A motion under R. 4:50 does not suspend the operation of any
judgment, order or proceeding or affect the finality of a final judgment,
nor does this rule limit the power of a court to set aside a judgment, order
or proceeding for fraud upon the court or to entertain an independent
action to relieve a party from a judgment, order or proceeding.

Note: Source__R.R. 4:62-2 (third and fourth sentences).

4:50-2 [q[Page #1811][7] 4:50-3

N.J. Court Rules - Annotated - Pressler & Verniero is current through:
208 N.J. 357; 422 N.J. Super. 474; L. 2011 ¢. 140
The "What's New" feature brings the database current through:
208 N.J. 542 423 N J Super. 548181 L. Ed.2¢ 448; L. 2011 ¢ 232
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Chapter 46
Products Liability

§ 46:1 Summary of law

§46:2  Bases of liability

§46:3  Negligence

§ 46:4 Breach of warranty

§ 46:5 Strict liability in tort

§ 46:6 Fraud, deceit, and misrepresentation

§ 46:7 Choice of law and forum

§ 46:8 New Jersey product liability and punitive damage statutes
§46:9  Breach of warranty regarding new vehicle

§ 46:10 Report of nonconformity of motor vehicle; repairs and costs
§ 46:11 Inability to repair or correct nonconformity

§ 46:12 Presumptions

§ 46:13 Dispute settlement procedures

§ 46:14 Notice of rights

§ 46:15 Defenses

§ 46:16 Reference sources

KeyCite®: Cases and other legal materials listed in KeyCite Scope can be
researched through the KeyCite service on Westlaw*®. Use KeyCite to check
citations for form, parallel references, prior and later history, and comprehen-
sive citator information, including citations to other decisions and secondary
materials.

§ 46:1 Summary of law

The term “products liability” refers to the liability of a
manufacturer, processor, or non-manufacturing seller for injury
to the person or property of a buyer or third party caused by a
product, which has been sold.’

There are several federal acts that may have great importance
in any products liability case. These include the Consumer Prod-
uct Safety Act,? the Flammable Fabrics Act,® the Hazardous Sub-
stances Act,’ and the Special Packaging of Household Substances

[Section 46:1] 215 U.S.C.A. §§ 2051 et seq.

'Am. Jur. 2d, Products Liability ®15 U.S.C.A. §§ 1191 et seq.
§1. 15 U.S.C.A. §§ 1261 et seq.

455
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Secondary Sources - Electronic

* Publishers are moving secondary sources
to electronic platforms

» Electronic format simplifies updating,
provides easy access, searching and
sharing of results

* For end user (YOU!), there is no additional
charge to the client for these resources



 All of the major legal publishers offer
electronic access to secondary materials,
mostly through their own website platforms
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publishers of secondary materials and
offer electronic access to many of the
black letter law treatises in many areas of
law

 Beyond traditional publishers, many other
companies have appeared with products
now essential to law practice and business
development, it’'s an ever-changing world
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UK Charges 3 Former ICAP Brokers In  Expert Analysis

Libor Scandal Marubeni Bribery Case
Highlights 7 Growing FCPA

The UK. Serious Fraud Office on Friday charged three former Trends
ICAP PLC brokers with conspiring to manipulate the London
Interbank Offered Rate, bringing to nine the number of
individuals charged in the country as part of a sweeping
criminal investigation.

The U.5. Department of
Justice recently announce:
that Marubeni Corp. enters
a guilty plea and will pay a
criminal fine of 588 million
connection with violations of the Foreig
Corrupt Practices Act. This is one of
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CHECKLIST FOR SECONDARY SOURCES

TREATISES/LOOSELEAF SERVICES

(0]

(0}

Consult treatises/loose-leaf services for straightforward, in-depth treatments of
particular fields of law, practice tips, and for citations to primary authority.

Check the library’s catalog for relevant publications.
Check Lexis and Westlaw directories to identify pertinent online secondary sources.

In loose-leaf services, consult the “About this publication” or “How to use this
service” section first.

To pinpoint relevant sections within the treatise/loose-leaf service, consult its finding
aids, i.e., table of cases, table of statutes, subject index, table of contents, etc.

Don’t forget to update by checking the pocket part/supplement.

RESTATEMENTS OF THE LAW

o0 Consult the Restatements for background information, research into common-law
subjects, and sources of persuasive authority.

0 Check the library’s catalog for print versions of Restatements.

0 Check Lexis and Westlaw for selected series and topics coverage.

0 Begin your research in the print version of Restatements by consulting the subject
index or table of contents for material on specific topics. Next, check the non-
cumulative appendix volume(s) for case notes. Finally, consult the pocket part or soft-
cover supplement for the most recent updates.

INTERNET SOURCES

o0 Always check the site for information regarding its timeliness. When was it last
updated? Not all web sites are as diligent as Lexis and Westlaw at keeping current.

o When formulating your search, be mindful of correct spelling and possible variations
among web sites. If your search is unsuccessful, check for the web page for “tips”
which might improve response.

o Confirm authorities found online using traditional legal research tools.



SOURCES FOR USEFUL INFORMATION ON THE INTERNET

ATTORNEY INFORMATION

Martindale Hubbell www.martindale.com

West Legal Directory/Findlaw http://lawyers.findlaw.com

BASIC LEGAL RESEARCH SEARCH ENGINES

Findlaw www.findlaw.com
Hieros Gamos www.hg.org

NEW JERSEY WEBSITES

State New Jersey Home Page www.state.nj.us

NJ District Court http://www.njd.uscourts.gov/

NJ PACER Access https://ecf.njd.uscourts.gov/cgi-bin/ShowIndex.pl
NJ Bankruptcy Court WwWw.njb.uscourts.gov

NJ Judiciary www.judiciary.state.nj.us

NJ Legislature www.njleg.state.nj.us

Rutgers Law School http://law.newark.rutgers.edu

NJ Online (news) WWW.nj.com

FEDERAL GOVERNMENT INFORMATION

USA WWW.USa.gov
FedStats www.fedstats.gov

(federal government statistics
from over 100 agencies)



Bureau of Labor Statistics http://stats.bls.gov
(CPI and other economic data)

U.S. Congress http://congress.gov
(federal legislation, Congressional
Record, etc.)

FDsys http://www.gpo.gov/fdsys/
(Federal Register, Congressional
Record, other government publications)

FEDERAL COURT WEBSITES

US Supreme Court WWW.supremecourtus.gov
US Court of Appeals — Third Circuit www.ca3.uscourts.gov
Federal Judicial Center www.fjc.gov

(court data, rules, publications, etc.)

U.S. Courts Locator http://www.uscourts.qgov/Home.aspx

STATE WEBSTITES

National Commissioners on Uniform www.nccusl.org
State Laws

National Conference of State Legislatures  www.ncsl.org

National Center for State Courts http://www.ncsc.org/

State Government Websites http://www.statelocalgov.net/

FAVORITE LAW SCHOOL WEBSITES

Cornell Law School Legal http://www.law.cornell.edu/
Information Institute

Washburn Law School http://washlaw.edu/

NYU Law School http://www.law.nyu.edu/library/research/foreign intl/




BUSINESS INFORMATION SOURCES

Hoovers www.hoovers.com
Securities and Exchange Commission WWW.Sec.gov
NASDAQ www.nasdag.com

Go directly to the company website

EXPERTS
ExpertWitness.com WwWWw.expertwitness.com
ExpertPages WWWw.expertpages.com
Internet Legal Research Guide www.ilrg.com/experts_ref.html

MEDICAL INFORMATION

PUBMED/Medline (medical articles) www.ncbi.nlm.nih.gov/PubMed

American Medical Association WWW.ama-assn.org

SEARCH ENGINES

Bing http://www.bing.com/
Google www.google.com
Surfwax www.surfwax.com
Yahoo www.yahoo.com

WEBSITE WITH USEFUL LINKS

New Jersey Law Librarians Association www.njlla.org



Using Google (and the
Internet) for Research

Tips, Tricks and Tales of
Wonder and Woe

By Kathy Taggart
Senior Research Services Librarian
Lowenstein Sandler LLP



SEARCH
OPERATORS



A space is an assumed “and”
GG gl{i medical device mislabeled “

Web News Maps Shopping Images More ~ Search tools

,.l

About 668,000 results (0.42 seconds)

Bryan Medical Tracoe Mini 3.0mm Tracheostomy Tube - Misl...
www_fda goviMedicalDevices/.. fJucm3b1... = Food and Drug Administration
Jul 22, 2013 - The Tracoe Mini 3.0mm Tracheostomy Tubes were mislabeled on the

device packaging. The outside of the device packaging stated a 3.0mm ...

Device Labeling - Food and Drug Administration
www_fda.goviMedicalDevices/DeviceReg... + Food and Drug Administration
Mar 12, 2014 - Device Advice - Introduction to labeling requirements for medical

devices, including advertising, over the counter, exemptions, in vitro ...
Part 801 - General Device Labeling ... - Quality System Regulation ...

"°" Medical Device Labeling Facts

www_loftware.com/.. /Medical®%20Devices Labeling%20Fact®%205heetp... =

in inefficiency and mislabeling which can significantly impact the bottom line. Local
Labeling Barriers. In today's global supply chains, Medical. Device ...



Put a phrase in quotes; you can use OR
for synonyms

Go gle fraud (fda OR "food and drug administration”) =N

Web MNews Images Videos Shopping More ™ Search tools

.'

About 9,670,000 results (0.37 seconds)

Health Fraud Scams - Food and Drug Administration

www fda gov/.._/healthfraud/default htm ~ Food and Drug Administration

Feb 14, 2014 - Health fraud scams refer to products that claim to prevent, treat, or
cure diseases or other health conditions, but are not proven safe and ..

Medication Health Fraud - Food and Drug Administration
www _fda gov/.. /MedicationHealthFraud/ ~ Food and Drug Administration

Feb 14, 2014 - In general, health fraud drug products are articles of unproven
effectiveness that claim to treat disease or improve health. In addition to wasting _..

Health Fraud > For Consumers - Food and Drug Adminisfr...
www fda gov/. . /HealthFraud/ucm267375... = Food and Drug Administration

Jan 15 2014 - At this very minute, someone is falling for a health fraud scam. It's
happening all around us. They target all of us with promises of guick fixes and _.

Beware of Online Cancer Fraud - Food and Drug Administr...
www fda gov/ . fucm048383 htm ~ Food and Drug Administration

Jan 30,2014 - FDA and the Federal Trade Commission have launched a program
targeting online health fraud that takes advantage of people with cancer.



Try lots of different searches
Go gle “fraud on the FDA" =N

Web MNews Shopping Videos Images More = Search tools

About 204,000 results (0.29 seconds)

"Fraud-on-the-FDA" Failure to Warn Claims Are ... - Sedgwic...
www sdma.com/fraud-on-the-fda-failure-to-wam-claims-are-preempted-... =

MMar 28, 2012 - "Fraud-on-the-FDA" Failure to Warn Claims Are Preempted by
Federal Law. Pharmaceutical Law Update. March 2012. The extent to which ..

*°F Fraud on the FDA - article.DOC

www Irrlaw. com/ffiles/.(Fraud%200n%20the%20FDA%20-%20article p... =

Fraud on the FDA: U 5. Supreme Court Rejects New Application of a Familiar Theory
by Joice B. Nidy, E=sq., Duckor, Spradling and Metzger, A Law Corporation.

Buckman Co. v. Plaintiffs' Legal Comm. - Wikipedia, the free ...
en.wikipedia.org/.../Buckman_Co._v__Plaintifis’_Legal Com... = Wikipedia

The case concemed whether the FDCA (Food, Drug and Cosmetic Act), a federal
statute, pre-empted a state-law fraud-on-the-FDA claim. Although finding it on ...

FDA Law Blog: Recent “Fraud on the FDA" Court Decision S...
www fdalawblog.netfida_law_blog_hyman___/recent-fraud-on_himl -

Mov 26, 2007 - In the preemption world, “fraud on the FDA" cases are fairly commaon.
As one court recently used the term, fraud on the FDA means adrugora ..

PRODUCTS LIABILITY: Federal Law Preempts Texas Fraud...
www nirg.com/__/PRODUCTS-LIABILITY -Federal-Law-Preempts-Texa... =

Apr 27, 2012 - Legal research on products liability. "Federal Law Preempts Texas
Fraud-on-the-FDA Rebuttal Statute,” by Jeremy Taylor, Mational Legal ...



Our Firm People Practices Results Mew = & BEvents Public ations Careers Culture Ajurmni Blogs

Articles Publications Related Offices
Books "Fraud-on-the-FDA" Failure to Warn Claims Are Preempted by Dallas
Mew sletters Federal Law
Other Public ations Related Practices
; Pharmaceutical Law Updarte
Fresentations Complex Litigation
March 2012

Life Sciences

The extent to w hich federal law preempts state law claims is an issue
that has been in the forefront of drug and medical device litigation l']'é'HFIEI:: I]'IF
throughout the past few years. In the context of medical device
litigaticn, the LS. Supreme Court rendered its seminal Buchman v
Flaintifts" Legs! Comm., 531 U.S. 341 (2001), decizion determining that
federal law preempts state law causes of action based on a medical
device manufacturers alleged fraudulent representations to the Food
and Drug Administration (FO&). Since that decision, federal courts have
been considering w hether the Buckman analysis applies more broadily
to all claims asserting allegations of “fraud-on-the-FO4 " or simply just to
causes of action titled “fraud-on-the-FDA." Compare Garcis v Wiein-
Aperst Labs | 385 F.3d 961 (6th Gir. 2004), with Desiano v. Warner-
Lambert & Co., 467 F.3d 85 (2d Gir. 20086), &iFd by an egqually divided
court sub nom. Warner-Lambert Co., LLC v. Kent, 552 U5, 440, 125 5.
Ci. 11638 (2003). The Fifth Circuit Court of Appeals is the most recent
court to weigh in on this issue in Lofton v. Mcoheil Consumer &
Specially FPharm., et &l, 2012 WL 579772 (5th Cir. Feb. 22, 2012).




Narrow your search to one website (FDA.gov) or

one kind of domain (.edu, .gov, .com, .org, .mil)
GO g[e site:FDA.gov medical devices n

Web MNews Images Maps Books More = Search tools

i

About 128,000 results (0.27 seconds)

Medical Devices - Food and Drug Administration

www fda.gov/iMedicalDevices/ ~ Food and Drug Administration

Mar 20, 2014 - Reguests for Feedback on Medical Device Submissions: The Pre-
Submission Program and Meetings with Food and Drug Administration Staff ...
Medical Device Databases - 510(k) Clearances - Device Registration and Listing

Consumers (Medical Devices) - Food and Drug Administration
www fda govimedicaldevices/.. /default ht. . ~ Food and Drug Administration

Mar 18, 2014 - Information about Medical Devices that may be of interest to
Consumers.

Consumer Updates > Medical Devices - Food and Drug Adm...
www.fda.gow/.. Jucm149209.htm » Food and Drug Administration

Fighting Diabetes’ Deadly Impact on Minorities. FDA's Office of Minority Health
advances prevention, better tfreatment. Fighting Diabetes’ Deadly Impacton ...

List of Device Recalls - Food and Drug Administration
www fda govimedicaldevices/.. /default ht. . ~ Food and Drug Administration

Feb §, 2014 - FDA posts consumer information about the most serious medical
device recalls. These products are on the list because there is a reasonable ..

News & Events (Medical Devices) - Food and Drug Administ...
www _fda.gov/iMedicalDevices/NewsEvents/ = Food and Drug Administration

Mar 20, 2014 - Medical device news-making events, videos, and meetings and
conferences.



Use quotes to ensure words appear (even one
word); use minus sign next to a word to have it

not appear
Go g[e "fraud on the FDA" "label" _lieff “

Web Mews Shopping Images Videos More = Search tools

About 1,350,000 results (0.332 seconds)

Guest Post - Some Thoughts on the FDA's Latest Off-Label...
druganddevicelaw blogspot.com/._/guest-post-some-thoughts-on-fdas-lat... -

Mar 11, 2014 - We at DDLaw have a storied romance with off-label use itself. ... not
cleared the hurdles of the FDA's approval process, off-label uses offer substantial ...
Fraud - Fraud On The FDA - Fraudulent Joinder - Fraudulent Misjoindear _._

The FDA, Preemption, And Warnings About Risks Of Off-Lab. ..
druganddevicelaw blogspot. com/__/the-fda-preemption-and-warnings-ab... -

Dec 19, 2013 - Contrary to popular belief — even among some lawyers — off-label use
is not ... One of the things we've harped on with this blog is that off-label use is legal,
-.... Fraud On The FDA - Fraudulent Joinder - Fraudulent Misjoinder __.

FOF1 Fraud on the FDA - article. DOC

werw Irrlawve. comifiles/. _Fraud%20o0n%%20the%%20FDAY20-%20article.p... =

Fraud on the FDA: U.S. Supreme Court Rejects New Application of a Familiar
Theory ... label manner {i.e.. when a physician decides to use a drug or device for ...

FOF Navigating Recent Off-Label Promotion Developments - S...
werw strasburger.com/d___"Walsh%20-2%200f-Label%%20Promotion_pdf -

Titanic of FDA regulation of off-label promotion rides potent cargo for manufacturers
(ie. ... In effect, then, fraud-on-the-FDA claims could cause the. Agency's ..

The Preemption War: When Federal Bureaucracies Trump Lo...
books. google.com/books?isbn=0300152205
Thomas O. McGarity - 2008 - LAW



Narrow your search to one filetype — Adobe (pdf),
Word (doc), Excel (xIs), Powerpoint (ppt)
Go g[e "fraud on the FDA" filetype:pdf =

Web News Shopping Videos Images More ~ Search tools

About 44,900 results (0.28 seconds)

Fo" Fraud on the FDA - article.DOC

wwnw Irrlaw. comffiles/. _(Fraud%20on%20the%20FDAY%20-%20article p... =

Fraud on the FDA: U.5. Supreme Court Rejects New Application of a Familiar Theory
by Joice B. Nidy, Esq., Duckor, Spradling and Metzger, A Law Corporation.

FBFl District Court Rejects Fraud-on-the-FDA Theory of ... - R...
ww fishneave. com/.. /district-court-rejects-fraud-on-the-fda-theory-of-fal... =

Mow 30, 2012 - District Court Rejects Fraud-on-the-FDA Theory of False. Claims Act
Liability. In an opinion that continues a welcome trend in False Claims Act ..

FBfl court bars qui tam suit alleging fraud on the fda - the Wa...
www . wif org/upload/041305LURS pdf ~ VWashington Legal Foundation
Apr13, 2005 - ALLEGING FRAUD ON THE FDA. (U5, ex rel. Gilligan v. Medtronic,

Inc.) The U.5. Court of Appeals for the Sixth Circuit this week dismissed a ...

FBFl _ouis M. Bograd & Andre M. Mura

org.law.rutgers.edu/.. /08Bograd&MuraVol 41.1&2.r... + Rutgers University

by LW Bograd - Related articles

tort claim for fraud on the FDA was impliedly preempted by the federal regulatory
scheme. 3. * Louis M. Bograd is senior litigation counsel and Andre M. Mura is ..

FPA Buckman—Its Impact Over a Decade Later - Paine, Tarw...
wwhw painetarwater. com/news/elderwilliams. pdf -

District of Pennsylvania dismissed the plaintiffs’ fraud-on-the-FDA claims on the
grounds that, among other things, a pri- vate right of action did not exist for Fed-.



Finding Search Features

Go gle "fraud on the fda" filetype pdf n I m

Web Mews Shopping Videos Images More = Search tools

About 44 900 results (0.23 seconds)

"o Fraud on the FDA - article.DOC
www Irrlaw. com/ffiles//Fraud%20on%20the%20FDA%20-%20article p... =
Fraud on the FDA: U.5. Supreme Court Rejects New Application of a Familiar Theory

by Joice B. Nidy, E=sq., Duckor, Spradling and Metzger, A Law Corporation.

[

Search settings

When you click on this wheel (after you Languages
run a search), these options appear Turn on SafeSearch

Advanced search
Web history

Search help



Search Settings

 Change things like search predictions and
number of results per page

Google Instant predictions

When should we show you results as you type?
o Only when my computer is fast enough.

Always show Instant results.

MNever show Instant results.

Results per page

Google Instant shows 10 results.



Advanced Search

* From this page, use all the search operators
we discussed, plus more (language, where
terms appear (in title only, in text only), etc.

Then narrow your results

by...

language: any language
region: any region
last update: anytime

site or domain:

terms appearing: anywhere in the page



Narrow results by time

GO g['& "fraud on the fda"

Web Mews Shopping Videos Images M

- [ Search tools

Any time - All resulis - Roseland,
v Any time _ _ _
ailure to Warn Claims Are ... - Sedgwic...
Past hour

n-the-fda-failure-to-wamn-claims-are-preempted-... =
Past 24 hours yn-the-FDA" Failure to Warn Claims Are Preempted by
utical Law Update. March 2012. The extent to which ...

Past week

Past month FDA - article.DOC
-raud%20o0n%20the%20FDA%Y%20-%20article p... =

Past year

- Supreme Court Rejects New Application of a Familiar Theory

Juckor, Spradling and Metzger, A Law Corporation.
Custom range...

Buckman Co. v. Plaintiffs' Legal Comm. - Wikipedia, the free ...



Google

"fraud on the fda"

Web News Shopping Videos Images More = Search tools

l Past week ~ Sorted by relevance - All results - Clear

Drug and Device Law: Breaking News — Fosamax Preemptio...
druganddevicelaw blogspot com/__/breaking-news-fosamax-preemption-._. «

2 days ago - Instead, Plaintiffs’ contention appears to be a fraud-on-the-FDA theory
which was rejected by the Supreme Court in [Buckman], or alternatively, is based
largely ...

Drug and Device Law: Preemption Applies Even Though the...
druganddevicelaw.blogspot.com/_../preemption-applies-even-though-dav... =

4 days ago - ... Forum Non Conveniens - Fosamax - Fraud - Fraud On The FDA -
Fraudulent Joinder - Fraudulent Misjoinder - Gadolinium - Generic Drugs - Genetics -
Georgia ...

Drug and Device Law: Better Late than Never: We Look Back...
druganddevicelaw.blogspot.com/.../better-late-than-never-we-look-back-... =

2 days ago - ... Forum Non Conveniens - Fosamax - Fraud - Fraud On The FDA -
Fraudulent Joinder - Fraudulent Misjoinder - Gadolinium - Generic Drugs - Genetics -
Georgia ..

FPF14 NOT FOR PUBLICATION UNITED STATES ...-Reed S...
www_reedsmith.comffiles/uploads/._/Fosamax_MDL-wide pd... ~ Reed Smith ~

2 days ago - state law causes of action merely required some proof of fraud on the
FDA but such ... fraud on the FDA claims are preempted did not apply to
automatically ...



Use Google Scholar

e http://scholar.google.com

GO ( 'ng(’."
Scholar

Articles
Case law

My library

Any time

Since 2014
Since 2013
Since 2010
Custom range...

Sort by relevance
Sort by date

v include patents
+ include citations

"fraud on the fda"

v “

About 287 results (0.05 sec)

Fraud-on-the-FDA & (and) Buckman-The Evolving L aw of Federal Preemption in Products Liability
Litigation

T Kirk - SCL Rev_, 2001 - HeinOnline

Most manufacturers would believe that compliance with a federal regulation would preclude

any chance of liability, especially when a plaintiff attempts to bring a state law claim.

However, this has been an area of confusion in the products liability context. Courts ...

Cited by 8 Related articles All 3 versions Cite Save

Why the FDA Must Preempt Tort Litigation: A Critique of Chevron Deference and a Response to

Richard Nagareda

RA Epstein - Journal of Tort Law, 2006 - degruyter.com

... paper, Nagareda devotes only scant attention to the important Supreme Court decision in
Buckman v. Plaintiffs’ Legal Committee, 32 in which the plaintiffs sought to expand the scope of
tort liability by pursuing state law claims that any drug company fraud on the FDA gives rise ...
Cited by 50 Related articles  All 2 versions Cite Save

Deterring Inefficient Pharmaceutical Litigation: An Economic Rationale for the FDA Reqgulatory [PDF]

Compliance Defense
WK Viscussi, SR Rowland, HL Dorfman, CJ Walsh - Seton Hall L. Rev., 1993 - HeinOnline
Page 1. DETERRING IMEFFICIENT PHARMACEUTICAL LITIGATION: AN ECONOMIC

FATIAERIAD M EaAm T s d sl i AT, S B I TARIAT MR i (A 1er o s




Use Lexis Web

e http://lexisweb.com

@ Lexis\Web

Set My Search Scope +

Narrow by...

Site Type

Elog

4 Professional
Mews
Law Firm
Government

+ Organization
Commercial
School
Other Mon-Profit
Other
Dalabazes-Forms
Aszzocialions
NGO=s

228403
90712
38928
14582
10113
11438

47
2868
2723
2325
357
m
a6

fraud on the fda W

395,572 results found for fraud on the fda in 0.5680 seconds

LexisNexis Recommended Documents

Fraud-on-the-FDA & Buckman - The Evolving Law of Federal Preempti_....

|. Introduction Most manufacturers would believe that compliance with a federal regulation would preclude any chance of liability,
especially when a plaintiff attempts to bring a state law claim. However, this has been an area of confusion in the ... LENGTH: 16627
words Fraud-on-the-FDA & Buckman - The Evolving Law...stated that the plaintiffs fraud-on-the-FDA claims were impliedly
preempted...much direction outside of fraud-on-the-FDA claims. The states appear...

Author: Trent Kirk®

Publication: University of South Carolina South Carolina Law Review - Read Excerpt

BUCKMAN STOPS HERE! LIMITS ON PREEMPTION OF STATE TORT CLAIMS INVOLVING ALLEGATIONS OF
FRA.....

Introduction In Walker Process Equipment, Inc. v. Food Machinery and Chemical Corp., 1 the Supreme Court of the United
States ruled that a plaintiff could state a claim against a patent holder for monopolization, even though patents normally
confer ......state-law tort claim for fraud on the FDA was impliedly preempted by...viability of a stand-alone state fraud-on-
the-FDA claim. The Court held that...139 Buckman argued that any fraud-on-the-FDA claims were preempted, either...
Author: Louis M. Bograd and Andre M. Mura *

Publication: Rutgers School of Law-Camden Rutgers Law JoumalRutgers Law Journal - Read Excerpt

#+ Show All Recommended

Legal Web Content



Use Google Images
Go -‘SIE pedical screws @ “

Web Images Shopping Videos Mews More = Search tools

Showing results (or pedicle screws)
Search instead for pedic
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Use Google Maps

o Useful in researching parties in litigation

 Does company exist? What does the location
look like? Use Satellite View

e Street View — if available, can see details of
buildings, car ownership, etc.




Other Specialized Functions
e Weather

GO SIE weather london

Web Mews Maps Shopping Videos More ~ Search tools

About 535,000,000 results (0.18 seconds)

London, UK
Friday 11:00 PM
Light Haze

*F|°C Precipitation: 0%
4 8 Humidity: 80%
Wind: 7 mph




Other Specialized Functions
e Time

G'D gl'E time hong kong

Web Maps News Shopping Images More = Search tools

About 1,400.000,000 results (0.24 seconds)

7:03 AM

Saturday, March 29, 2014 (HKT)
Time in Hong Kong



Wikipedia?

e Use only as a starting point — go to original
sources and do your own analysis

Riegel v. Medtronic, Inc.

From Wikipedia, the free encyclopedia

Riegel v. Medtronic, Inc., 552 U.5. 312 & (2008), is a United States Supreme Court case in which the Court held that the pre-emption
clause of the Medical Device Amendment bars state common-law claims that challenges the effectivenass or safety of a medical device
marketed in a form that received premarket approval from the Food and Drug Administration.

It modified the rule in Medfronic, Inc. v. Lohr, 518 U5, 470 & (1996).

See also  [edii

o Eli Lilly & Co. v. Medtronic, Inc.
+ FDA Preemption
o List of United States Supreme Court cases, volume 552

Further reading [edit]

# Syllabus and opinion in printable format from Justia.com &
» Korobkin, Russell (2007). "Who Should Protect the Public? The Supreme Court and Medical Device Regulation™. New England
Journal of Medicine 357 (17). 1680—1681. doi:10.1056/NEJMp078142 &. PMID 17960010 .



Tales of Woe

e Be careful what you use! You are responsible
for your work product and its accurancy,
currency and reliability

* Let me tell you about.........
— Jersey corporation law
— Wikipedia vs. US Code




Getting Creative

e Use other search engines such as Yahoo, Bing,
Exalead, SearchlLion (video, twitter), and more
(see http://www.philb.com/whichengine.htm)

e Search Twitter using Topsy or Snapbird

* For long shots, use search engine Millionshort
to remove top million (or100k or 10k) most
popular sites from its index



Good luck!

Kathy Taggart
ktaggart@lowenstein.com
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